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· · · · ··         (The special virtual State Water Control·1·
·· ·
·Board meeting commenced at 10:01 a.m., and the·2·
·· ·
·Board's agenda commenced as follows:)·3·
·· ·
··4·
·· ·
··5·
· · · · · · · ··               MS. TRETINA:··Good morning.· ·
··6·
· · · ·      Welcome to the State Water Control Board· ·
··7·
· · · ·      special meeting.··Before we get started,· ·
··8·
· · · ·      just a couple of logistics.··So you will not· ·
··9·
· · · ·      be able to submit questions during this· ·
·10·
· · · ·      Board meeting.· ·
·11·
· · · · · · · · · ··                   Should you need any webinar· ·
·12·
· · · ·      technical support, you can call 804-698-4470· ·
·13·
· · · ·      or 804-698-4506.··You may also email· ·
·14·
· · · ·      Kevin.Vaughan@deq.virginia.gov.··And that· ·
·15·
· · · ·      information will be on each screen as we· ·
·16·
· · · ·      progress through the meeting.· ·
·17·
· · · · · · · · · ··                   When you are called on to· ·
·18·
· · · ·      speak, we will unmute you, but you will also· ·
·19·
· · · ·      need to unmute yourself whether you're on· ·
·20·
· · · ·      the telephone, unmute your handset or on the· ·
·21·
· · · ·      computer.··So now I will turn it over to· ·
·22·
· · · ·      Heather Wood, Chairman of the Water Board.· ·
·23·
·· ·
·24·
· · · · · · · ··               MS. WOOD:··Thank you, Marilee.· ·
·25·
· · · ·      Good morning, I'm Heather Wood, Chairman of· ·
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· · · ·      the State Water Control Board.··I now call·1·

· · · ·      to order the meeting of the Board for·2·

· · · ·      February 26, 2021.··Consistent with Governor·3·

· · · ·      Ralph Northam's Executive Order No. 51·4·

· · · ·      issued in 2020, item 4-0.01G of Chapter 1289·5·

· · · ·      of the 2020 Acts of Assembly and the·6·

· · · ·      applicable provisions of Section 2.2-3708.2·7·

· · · ·      of the Freedom of Information Act, the Board·8·

· · · ·      is convening today's meeting electronically.·9·

· · · · · · · · · ··                   This meeting is necessary for10·

· · · ·      the Board to discharge its lawful purposes,11·

· · · ·      duties and responsibilities, but it is12·

· · · ·      impractical and unsafe for the Board to13·

· · · ·      assemble in a single location due to the14·

· · · ·      continued declaration of a State of15·

· · · ·      Emergency for COVID-19.16·

· · · · · · · · · ··                   During this meeting, to report17·

· · · ·      technical issues during the broadcast,18·

· · · ·      please dial 804-698-4470.··Again, that's19·

· · · ·      804-698-4470.20·

· · · · · · · · · ··                   This contact information will21·

· · · ·      also be shown on the screen during the22·

· · · ·      meeting.··Please ensure that your line23·

· · · ·      remains muted at all times when you are not24·

· · · ·      speaking.··This helps control background25·
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· · · ·      noise and improves your ability to hear --·1·

· · · ·      hear the discussions.··Now I will call the·2·

· · · ·      roll.·3·

· · · · · · · · · ··                   Board members, when your name·4·

· · · ·      is announced, please unmute your line so you·5·

· · · ·      may verbally indicate your presence and·6·

· · · ·      introduce yourself.·7·

· · · · · · · · · ··                   After you speak, please mute·8·

· · · ·      your line and ensure -- also please be sure·9·

· · · ·      to identify yourself by name.··Lou Wallace.10·

·11·

· · · · · · · ··               MS. WALLACE:··Good morning, I'm12·

· · · ·      here.··Coming to you from Russell County in13·

· · · ·      far southwest Virginia.··And it's a pleasure14·

· · · ·      to be here.··Good to see everyone.··Thank15·

· · · ·      you.16·

·17·

· · · · · · · ··               MS. WOOD:··Timothy Hayes.18·

·19·

· · · · · · · ··               MR. HAYES:··Yes, I'm here.··Hope20·

· · · ·      everybody has a -- is having a good morning.21·

·22·

· · · · · · · ··               MS. WOOD:··Paula Jasinski.23·

·24·

· · · · · · · ··               MS. JASINSKI:··Good morning, hi.25·
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· · · ·      I'm Paula Jasinski.··I'm from Richmond,·1·

· · · ·      Virginia.·2·

··3·

· · · · · · · ··               MS. WOOD:··James Lofton.·4·

··5·

· · · · · · · ··               MR. LOFTON:··Good morning.··Jim·6·

· · · ·      Lofton from Greene County, Virginia.·7·

··8·

· · · · · · · ··               MS. WOOD:··Jillian Cohen.·9·

·10·

· · · · · · · ··               MS. COHEN:··Hi, everyone.··This is11·

· · · ·      Jillian Cohen.··I am in Falls Church,12·

· · · ·      Virginia, part of Fairfax County.··Thanks.13·

·14·

· · · · · · · ··               MS. WOOD:··And Ryan Seiger.15·

·16·

· · · · · · · ··               MR. SEIGER:··Hi.··Ryan Seiger from17·

· · · ·      Fairfax County, as well, Springfield,18·

· · · ·      Virginia.··Thanks for having me today and19·

· · · ·      good to be here.20·

·21·

· · · · · · · ··               MS. WOOD:··Thank you.··And I am22·

· · · ·      Heather Wood.··And all Board members are in23·

· · · ·      attendance and we have a quorum for today's24·

· · · ·      meeting.··Also joining us is David Paylor,25·
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· · · ·      Director the Department of Environmental·1·

· · · ·      Quality, James Golden, Piedmont Regional·2·

· · · ·      Office director, Jaime Robb, VWP and·3·

· · · ·      Stormwater Manager in the Piedmont Regional·4·

· · · ·      Office.·5·

· · · · · · · · · ··                   Melanie Davenport, Director of·6·

· · · ·      Water Permitting Division, Cindy Berndt and·7·

· · · ·      Debra Harris from the Office of Regulatory·8·

· · · ·      Affairs, David Grandis, Assistant Attorney·9·

· · · ·      General and counsel to the Board.10·

· · · · · · · · · ··                   And assisting us with the11·

· · · ·      webinar organization -- thank goodness -- is12·

· · · ·      Marilee Tretina from the Office of Training13·

· · · ·      Services.··Appreciate everybody being online14·

· · · ·      today.15·

· · · · · · · · · ··                   And we have a busy day, a full16·

· · · ·      -- obviously a full agenda with this one17·

· · · ·      agenda item.··And we will do our best to18·

· · · ·      ensure everyone is -- is heard.19·

· · · · · · · · · ··                   And I will lay out the20·

· · · ·      parameters for the -- for that after we get21·

· · · ·      through a couple of presentations.··The only22·

· · · ·      business item for today is the consideration23·

· · · ·      of the draft water protection permit for the24·

· · · ·      proposed Wegmans Distribution Center in25·
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· · · ·      Hanover County.··Before we hear the staff·1·

· · · ·      presentation on that draft permit,·2·

· · · ·      Ms. Davenport has an introductory·3·

· · · ·      presentation on the water protection permit·4·

· · · ·      program.··Ms. Davenport, you may proceed.·5·

··6·

· · · · · · · ··               MS. DAVENPORT:··Thank you, Madame·7·

· · · ·      Chairman.··I believe that a few of the·8·

· · · ·      members of the Board have not been with us·9·

· · · ·      before as we've had a conversation about a10·

· · · ·      Virginia water protection permit.11·

· · · · · · · · · ··                   And I don't think it was12·

· · · ·      something that we spent a lot of time on13·

· · · ·      during the COVID-based orientations.··So I14·

· · · ·      have a few slides just to get you some15·

· · · ·      context and some familiarity with the16·

· · · ·      program and the regulation.17·

· · · · · · · · · ··                   Next slide, please.··Next18·

· · · ·      slide, please.··Deb, next slide.··Great.··So19·

· · · ·      the first thing I wanted to talk about is20·

· · · ·      there are two federal elements of wetland21·

· · · ·      and stream protection.··The first is what we22·

· · · ·      call a Section 404 Permit.··And Section 40423·

· · · ·      refers to the authority established by the24·

· · · ·      Clean Water Act that regulates the placement25·
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· · · ·      of dredge and fill material into waters of·1·

· · · ·      the United States.··This permit program·2·

· · · ·      created by the State -- by the Clean Water·3·

· · · ·      Act is delegated by EPA to the US Army Corps·4·

· · · ·      of Engineers.·5·

· · · · · · · · · ··                   So the Corps issues the·6·

· · · ·      Section 404 Permit through that authority·7·

· · · ·      that's given to them by EPA.··The other·8·

· · · ·      relevant section of the Clean Water Act is·9·

· · · ·      Section 404.10·

· · · · · · · · · ··                   And for those members of the11·

· · · ·      Board who have been Board members for a few12·

· · · ·      years, you've received a crash course in13·

· · · ·      Section 401.··But this is also established14·

· · · ·      by the Clean Water Act.15·

· · · · · · · · · ··                   This section give states the16·

· · · ·      authority to review and provide water17·

· · · ·      quality certification that is triggered by a18·

· · · ·      federal license or a permit.··So it has to19·

· · · ·      be a federal action.20·

· · · · · · · · · ··                   And when we're talking about21·

· · · ·      wetlands and streams, it's the Corps' 40422·

· · · ·      permit that Virginia then gets to weigh in23·

· · · ·      on through Section 401 in terms of impacts24·

· · · ·      to water quality.··Next slide, please.25·
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· · · ·      There was a time back in the late 90's,·1·

· · · ·      early 2000's where there were some case·2·

· · · ·      decisions at the federal level limiting the·3·

· · · ·      application of Section 404.·4·

· · · · · · · · · ··                   So at that time, Virginia·5·

· · · ·      adopted its own state law to protect·6·

· · · ·      wetlands.··And the program is called the·7·

· · · ·      Virginia Water Protection Permit Program.·8·

· · · ·      VWP is how I often refer to it.·9·

· · · · · · · · · ··                   Sometimes I refer to it as the10·

· · · ·      wetlands permit.··It is actually a permit11·

· · · ·      that protects state aquatic resources, so12·

· · · ·      that is both wetlands and streams.13·

· · · · · · · · · ··                   It is pretty much a parallel14·

· · · ·      permitting program to the Corps' program so15·

· · · ·      that in most instances, an applicant has to16·

· · · ·      obtain both a Corps 404 permit and a State17·

· · · ·      VWP permit.18·

· · · · · · · · · ··                   Both the Corps and DEQ have a19·

· · · ·      number of general permits which are permits20·

· · · ·      that cover similar activities and -- but21·

· · · ·      don't require the application and processing22·

· · · ·      and review of an individual permit.··We have23·

· · · ·      different terms for different nomenclature,24·

· · · ·      but the programs are really quite parallel.25·
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· · · ·      The VWP reviews and regulates activities in·1·

· · · ·      wetlands and streams including filling and·2·

· · · ·      excavation which is, again, captured by the·3·

· · · ·      404 permit.·4·

· · · · · · · · · ··                   But Virginia's water·5·

· · · ·      protection permit program also covers·6·

· · · ·      impounding surface water and surface water·7·

· · · ·      withdrawals.·8·

· · · · · · · · · ··                   Now where this all kind of·9·

· · · ·      comes together in a big circle is that under10·

· · · ·      state law, the Virginia water protection11·

· · · ·      permit may serve as the 401 certification.12·

· · · · · · · · · ··                   So what we see a lot of times13·

· · · ·      is, especially in the issuance of an14·

· · · ·      individual permit, we receive the -- the15·

· · · ·      tool that gets any applicant kicked off in16·

· · · ·      Virginia is called a joint permit17·

· · · ·      application.··We refer to that as the JPA.18·

· · · · · · · · · ··                   And what happens is the Corps19·

· · · ·      issues -- processes an individual permit.20·

· · · ·      DEQ evaluates and processes an individual21·

· · · ·      permit, but the Corps can't issue their22·

· · · ·      permit until DEQ issues its VWP because that23·

· · · ·      serves as the 401 water quality24·

· · · ·      certification.··Next, please.··As I've said,25·
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· · · ·      the -- the intent of the state non-tidal·1·

· · · ·      wetlands law was to make sure that we·2·

· · · ·      protected certain aquatic resources in·3·

· · · ·      Virginia that were not being protected at·4·

· · · ·      the federal level.·5·

· · · · · · · · · ··                   And again, the General·6·

· · · ·      Assembly was very deliberate in creating a·7·

· · · ·      program that was parallel and protective,·8·

· · · ·      but efficient and not duplicative.·9·

· · · · · · · · · ··                   So the State Water Control law10·

· · · ·      specifically requires that DE person -- DEQ11·

· · · ·      personnel use the Corps' 1987 delineation12·

· · · ·      manual to identify state waters.13·

· · · · · · · · · ··                   We make sure that our VWP14·

· · · ·      staff, our wetlands inspectors, our permit15·

· · · ·      writers all have similar training as Corps16·

· · · ·      staff in terms of what the 1987 delineation17·

· · · ·      protocols are.18·

· · · · · · · · · ··                   And the State Water Control19·

· · · ·      law allows DEQ to accept a Corps-approved20·

· · · ·      delineation in our VWP process.··Next,21·

· · · ·      please.··So what does VW permit do?··It22·

· · · ·      authorizes impacts to state waters, be that23·

· · · ·      wetlands or streams.··It provides reasonable24·

· · · ·      assurance that water quality standards will25·
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· · · ·      be met if permit conditions are followed.·1·

· · · ·      And it ensures a no net loss of wetland·2·

· · · ·      acres and function and stream function.·3·

· · · · · · · · · ··                   So we're going to talk a·4·

· · · ·      minute -- in a minute about mitigation.··But·5·

· · · ·      what that means is that in authorizing·6·

· · · ·      impacts to state waters, there may actually·7·

· · · ·      be a filling of a wetland or a culverting·8·

· · · ·      and a filling of a stream.·9·

· · · · · · · · · ··                   But as part of the process10·

· · · ·      that we'll talk about in a minute, those11·

· · · ·      impacts have to be compensated for.··Next,12·

· · · ·      please.13·

· · · · · · · · · ··                   A VWP permit does not conform14·

· · · ·      land use decisions to the project that's15·

· · · ·      being reviewed.··It does not conform zoning16·

· · · ·      decisions.··And it does not implement17·

· · · ·      Section 106 of the National Historic18·

· · · ·      Preservation Act.19·

· · · · · · · · · ··                   That is a federal law which is20·

· · · ·      actually implemented by the Corps through21·

· · · ·      its parallel 404 permit.··Next, please.··As22·

· · · ·      I mentioned before, we have both general23·

· · · ·      permits and individual permits.··We have24·

· · · ·      time frames -- statutory time frames --25·
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· · · ·      where the General Assembly says you only·1·

· · · ·      have 45 days to review an issue -- a general·2·

· · · ·      permit once you have a complete application.·3·

· · · · · · · · · ··                   And it's 120 days for IP,·4·

· · · ·      again, to maximize efficiency with this·5·

· · · ·      parallel state permitting program.··For the·6·

· · · ·      most part, permitted impacts require·7·

· · · ·      mitigation.·8·

· · · · · · · · · ··                   I say that because in some of·9·

· · · ·      the general permits, there's language if the10·

· · · ·      impact is a tenth of an acre of less it11·

· · · ·      might not trigger mitigation.··So it's only12·

· · · ·      those tiny, tiny, tiny impacts.13·

· · · · · · · · · ··                   But for the most part,14·

· · · ·      permitted impacts require mitigation.··And15·

· · · ·      next, please.··Mitigation is actually a16·

· · · ·      three step process.··And this is an17·

· · · ·      evaluation that we go through as we are18·

· · · ·      reviewing a permit application.19·

· · · · · · · · · ··                   The first is avoidance, which20·

· · · ·      means not taking or modifying a proposed21·

· · · ·      action so there is no adverse impact to the22·

· · · ·      aquatic environment.··The second step, if23·

· · · ·      you can't avoid all of the aquatic24·

· · · ·      resources, then does the project minimize25·
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· · · ·      its impact to aquatic resources.··That's·1·

· · · ·      done by reducing maybe the scope, the·2·

· · · ·      layout, the design of the proposed action·3·

· · · ·      and its implementation.·4·

· · · · · · · · · ··                   And then finally, for all·5·

· · · ·      those resources that you couldn't -- sorry.·6·

· · · ·      For all those resources you couldn't avoid,·7·

· · · ·      for those you where you could not minimize·8·

· · · ·      the impact, the third component of·9·

· · · ·      mitigation is compensation.10·

· · · · · · · · · ··                   And that means there are11·

· · · ·      unavoidable impacts and either the wetland12·

· · · ·      and/or stream function needs to be13·

· · · ·      compensated.··Next, please.14·

· · · · · · · · · ··                   We -- in -- in the State Water15·

· · · ·      Control law, we -- DEQ is required to review16·

· · · ·      a project consistent with Section 404 (b)17·

· · · ·      (1) guidelines.··These 404 (b) (1)18·

· · · ·      guidelines are actually EPA guidelines.19·

· · · · · · · · · ··                   And it is the same guideline20·

· · · ·      review process that the Corps utilizes.··So21·

· · · ·      the General Assembly told Virginia to use --22·

· · · ·      well, in adopting the non-tidal wetlands23·

· · · ·      law, the General Assembly says, you need to24·

· · · ·      incorporate the project review that's25·
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· · · ·      spelled out by the 404 (b) (1) guidelines.·1·

· · · ·      And that is that an applicant establishes a·2·

· · · ·      project's overall purpose and needs.··It·3·

· · · ·      provides a list of alternatives meeting the·4·

· · · ·      project's purpose and need, which DEQ then·5·

· · · ·      evaluates.·6·

· · · · · · · · · ··                   The preferred alternative by·7·

· · · ·      the operation of these guidelines is the·8·

· · · ·      alternative that meets the project purpose·9·

· · · ·      and need and has the least environmental10·

· · · ·      impact that is practicable.11·

· · · · · · · · · ··                   That is called the LEDPA which12·

· · · ·      I think is -- is one of the more mouthfuls13·

· · · ·      of acronyms that we use.··And then finally,14·

· · · ·      both the 404 (b) (1) guidelines and the15·

· · · ·      Virginia regulations say that practicable16·

· · · ·      includes consideration of cost, logistics17·

· · · ·      and available technology.18·

· · · · · · · · · ··                   So this is the framework that19·

· · · ·      -- that we evaluate a project under.··Next,20·

· · · ·      please.··We require alternatives analysis.21·

· · · ·      And what that alternatives analysis does is22·

· · · ·      really go back to those concepts of23·

· · · ·      mitigation, which is, have you taken a look24·

· · · ·      at other options that avoid or minimize25·
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· · · ·      wetland impacts.··For large projects, it's·1·

· · · ·      often a formal alternatives analysis.··For·2·

· · · ·      small projects, it's more informal and·3·

· · · ·      there's usually some paragraphs in the joint·4·

· · · ·      permit application.·5·

· · · · · · · · · ··                   Each alternative site is·6·

· · · ·      evaluated on its own merit.··And again, we·7·

· · · ·      go back to those items of availability,·8·

· · · ·      costs, environmental constraints and other·9·

· · · ·      constraints.··Next, please.10·

· · · · · · · · · ··                   I know that sounds very11·

· · · ·      theoretical, so I have put in a couple12·

· · · ·      slides.··And my intent is not to run through13·

· · · ·      all of these, but just the kind of things14·

· · · ·      that we consider, that we talk to the15·

· · · ·      applicant about.16·

· · · · · · · · · ··                   So when we're talking about17·

· · · ·      have you avoided wetland impacts or have you18·

· · · ·      minimized wetland and stream impacts, the19·

· · · ·      kinds of things that might be discussed in20·

· · · ·      that conversation are what are the property21·

· · · ·      boundaries?··What's the site topography?22·

· · · ·      Are there underground or overhead utilities23·

· · · ·      that could get in the way of a certain24·

· · · ·      construction layout or design?··Other25·
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· · · ·      conflicting requirements, are there onsite·1·

· · · ·      environmentally sensitive features in·2·

· · · ·      addition to wetlands and/or streams?·3·

· · · · · · · · · ··                   Are there other state or·4·

· · · ·      federal environmental regulations?··Are·5·

· · · ·      there requirements that are imposed through·6·

· · · ·      local government zoning and development·7·

· · · ·      ordinances?·8·

· · · · · · · · · ··                   And then other considerations,·9·

· · · ·      for example, construction or industry10·

· · · ·      standards, what equipments' available.··So11·

· · · ·      -- so this is all part of this conversation12·

· · · ·      as to whether or not an applicant can avoid13·

· · · ·      and/or minimize impacts.··Next, please.14·

· · · · · · · · · ··                   The other things that we kind15·

· · · ·      of work through and -- and ask questions16·

· · · ·      about are can these impacts be avoided or17·

· · · ·      minimized?··Can you add a vertical level to18·

· · · ·      a building?··Can you reduce the footprint?19·

· · · · · · · · · ··                   Can you reposition it?··Can20·

· · · ·      you re-orient it?··Can you -- a lot of times21·

· · · ·      when we're talking about mixed use or22·

· · · ·      residential development, can some portion of23·

· · · ·      the proposed units be reduced or done away24·

· · · ·      with?··Can layout be reconfigured?25·
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· · · ·      Especially, again, in residential·1·

· · · ·      development, can aquatic resources be·2·

· · · ·      concentrated into subdivision common areas·3·

· · · ·      so, in fact, they don't have to be affected.·4·

· · · · · · · · · ··                   Can low impact development be·5·

· · · ·      utilized?··Can engineered swales go in for·6·

· · · ·      storm water conveyance instead of curb and·7·

· · · ·      gutter?·8·

· · · · · · · · · ··                   So -- so DEQ staff has all of·9·

· · · ·      these conversations very much on every10·

· · · ·      individual permit, and to some extent, even11·

· · · ·      on the smaller projects that are coming in12·

· · · ·      for coverage under the general permit.13·

· · · · · · · · · ··                   Next, please.··And then again,14·

· · · ·      we push to minimization.··If you can't15·

· · · ·      avoid, can you minimize?··And it's really16·

· · · ·      the same sort of conversation where we -- we17·

· · · ·      go back and we ask the applicant whether any18·

· · · ·      of these tools or procedures can be19·

· · · ·      utilized.20·

· · · · · · · · · ··                   If you can't avoid it, then21·

· · · ·      can you minimize.··Next, please.··The third22·

· · · ·      part of the mitigation is compensation.··I'm23·

· · · ·      not going to spend a lot of time on this24·

· · · ·      unless there's questions.··But the Corps has25·
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· · · ·      something called a mitigation rule.··And we·1·

· · · ·      work closely with the Corps in implementing·2·

· · · ·      that rule.··And basically, what that says is·3·

· · · ·      that there are three ways to compensate for·4·

· · · ·      wetland and stream loss.·5·

· · · · · · · · · ··                   And in preferential order, the·6·

· · · ·      first is mitigation banking, which is an·7·

· · · ·      applicant would purchase credits for an·8·

· · · ·      applicable and available mitigation bank.·9·

· · · · · · · · · ··                   The second choice for10·

· · · ·      compensation is what's called an in-lieu fee11·

· · · ·      program which is similar to a bank, except12·

· · · ·      it is kind of the back-stop for those areas13·

· · · ·      in the state that may not have generated14·

· · · ·      much market development of banks.15·

· · · · · · · · · ··                   And then the third kind of16·

· · · ·      compensation is called permittee-responsible17·

· · · ·      compensation mitigation.··We call it PRM.18·

· · · ·      That is the least preferential because the19·

· · · ·      science has told us over years that things20·

· · · ·      like mitigation banks, which are done on the21·

· · · ·      much larger scale than permittee-responsible22·

· · · ·      mitigation, are actually much more23·

· · · ·      successful in replacing wetland and stream24·

· · · ·      function.··And again, we take a look in25·
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· · · ·      every permit application and evaluate what·1·

· · · ·      is appropriate mitigation.··Next, please.·2·

· · · ·      Project components that are not regulated by·3·

· · · ·      the VWP permit issues and concerns that are·4·

· · · ·      not covered by our Virginia Water Protection·5·

· · · ·      permit regulation include historic·6·

· · · ·      resources.·7·

· · · · · · · · · ··                   I mention that 106 is covered·8·

· · · ·      by the Corps.··Traffic engineering, zoning·9·

· · · ·      and land use, noise and lighting, air10·

· · · ·      emissions.11·

· · · · · · · · · ··                   And while these are certainly12·

· · · ·      -- can certainly be issues of concern,13·

· · · ·      they're regulated by other federal, state or14·

· · · ·      locality programs.15·

· · · · · · · · · ··                   And there is no statutory16·

· · · ·      authority under the VWP law, the non-tidal17·

· · · ·      wetlands law to consider these things.18·

· · · ·      Finally, I think it's always instructive --19·

· · · ·      next one, please.20·

· · · · · · · · · ··                   We, meaning the State, often21·

· · · ·      is -- is interpreting regulations without22·

· · · ·      the benefit of much judicial insight and23·

· · · ·      thought.··But I did want to talk about one24·

· · · ·      case.··It was the Sierra Club versus the25·
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· · · ·      State Water Control Board and the Department·1·

· · · ·      of Environmental Quality.··And the permittee·2·

· · · ·      was Big Woods Development Company, LLC.··The·3·

· · · ·      order was issued back in October of 2018.·4·

· · · · · · · · · ··                   I believe some of the Board·5·

· · · ·      may have been sitting on the Board when the·6·

· · · ·      decision was made.··We also -- for some·7·

· · · ·      reason, that project was always also·8·

· · · ·      referred to as Legacy of Poquoson, so I·9·

· · · ·      guess that was the project name.10·

· · · · · · · · · ··                   And then the LLC is the Big11·

· · · ·      Woods Development.··So that was an appeal of12·

· · · ·      -- of Virginia Water Protection permit that13·

· · · ·      was issued by DEQ and the State Water14·

· · · ·      Control Board.15·

· · · · · · · · · ··                   The appeal was brought because16·

· · · ·      -- this was a mixed use commercial-17·

· · · ·      residential development.··And one of the18·

· · · ·      more controversial items was an entrance19·

· · · ·      road into the project.20·

· · · · · · · · · ··                   And this entrance road was21·

· · · ·      presented as a straight line sort of22·

· · · ·      boulevard, if you want to think about it,23·

· · · ·      into the project.··And the applicant24·

· · · ·      demonstrated from the beginning in the25·
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· · · ·      application that the intent for this road·1·

· · · ·      was to have a straight line of sight·2·

· · · ·      aesthetic.··And there were pictures and·3·

· · · ·      drawings in the application.·4·

· · · · · · · · · ··                   However, with that straight·5·

· · · ·      road, I believe that resulted in about three·6·

· · · ·      additional acres of wetland impacts.··So the·7·

· · · ·      question was it appropriate -- did DEQ·8·

· · · ·      appropriately consider the project -- and·9·

· · · ·      I'm sorry.10·

· · · · · · · · · ··                   I say DEQ.··This was a permit11·

· · · ·      that was brought before and decided by the12·

· · · ·      State Water Control Board.··So I say DEQ13·

· · · ·      just as a shorthand.··But it was a permit14·

· · · ·      that the Water Board decided.15·

· · · · · · · · · ··                   So the question was whether16·

· · · ·      DEQ properly considered project purpose need17·

· · · ·      and alternatives specifically related to18·

· · · ·      this orientation of the boulevard.··Next,19·

· · · ·      please.20·

· · · · · · · · · ··                   So what the Court found was21·

· · · ·      that DEQ asked the applicant to clarify why22·

· · · ·      the road could not be redesigned to minimize23·

· · · ·      wetland impact.··And the Court found that24·

· · · ·      after these extensive conversations,25·
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· · · ·      questions, answers back and forth between·1·

· · · ·      DEQ and the developer that the permit fact·2·

· · · ·      sheets sufficiently documented the·3·

· · · ·      importance of a straight road.·4·

· · · · · · · · · ··                   And the Court found that the·5·

· · · ·      statement of the project's purpose and need·6·

· · · ·      is left to the Agency's expertise and·7·

· · · ·      discretion.··And we defer to the Agency if·8·

· · · ·      the statement is reasonable.·9·

· · · · · · · · · ··                   So the challenge to that10·

· · · ·      permit was not successful and the permit11·

· · · ·      that the State Water Control Board granted12·

· · · ·      for that project remained in effect.13·

· · · · · · · · · ··                   So again, a little bit of14·

· · · ·      background into some limited experience that15·

· · · ·      we have had with interpreting the16·

· · · ·      regulations in Virginia courts.··And I17·

· · · ·      believe my next slide simply says questions.18·

· · · · · · · · · ··                   Yes, it does.··So Madame19·

· · · ·      Chairman, those are my framework comments.20·

· · · ·      And if -- if anyone has questions or if you21·

· · · ·      would like to let folks ask questions, I'm22·

· · · ·      more than happy to answer.23·

·24·

· · · · · · · ··               MS. WOOD:··Thank you,25·
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· · · ·      Ms. Davenport.··Does -- does the Board have·1·

· · · ·      any questions for Melanie?··If you wish to·2·

· · · ·      speak, please raise your hand.··There·3·

· · · ·      doesn't appear to be any at this time.·4·

··5·

· · · · · · · ··               MS. DAVENPORT:··Okay.··I am going·6·

· · · ·      to close out my camera, but I will be online·7·

· · · ·      if you need anything.·8·

··9·

· · · · · · · ··               MS. WOOD:··Great.··Thank you.10·

·11·

· · · · · · · ··               MS. DAVENPORT:··Thank you.12·

·13·

· · · · · · · ··               MS. WOOD:··We will now proceed with14·

· · · ·      the staff presentation on the draft permit.15·

· · · ·      Making the presentation today is Jaime Robb.16·

· · · ·      Ms. Robb, you may proceed.17·

·18·

· · · · · · · ··               MS. ROBB:··Thank you, Madame Chair.19·

· · · ·      Good morning, Board members.··My name is20·

· · · ·      Jaime Robb, and I manage the Virginia Water21·

· · · ·      Protection Program for the DEQ Piedmont22·

· · · ·      Regional Office.··I'm here this morning to23·

· · · ·      present for your consideration the draft VWP24·

· · · ·      permit No. 19-2036 for the Wegmans25·
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· · · ·      Distribution Center.··In December 2019, the·1·

· · · ·      Piedmont Regional Office received an·2·

· · · ·      application for a VWP permit for wetland·3·

· · · ·      impacts associated with the construction of·4·

· · · ·      a grocery distribution center.·5·

· · · · · · · · · ··                   The original applicant for the·6·

· · · ·      project was Hanover Economic Development.·7·

· · · ·      However, after the project was announced·8·

· · · ·      publicly, the applicant was updated to·9·

· · · ·      Wegmans Food Markets, Incorporated.10·

· · · · · · · · · ··                   Next slide, please.··The11·

· · · ·      applicant is proposing to construct the12·

· · · ·      project in three phases on a 219-acre13·

· · · ·      parcel.14·

· · · · · · · · · ··                   Phase I will consist of the15·

· · · ·      construction of approximately 1.1M square16·

· · · ·      feet facility that will house a dry17·

· · · ·      warehouse, refrigerated warehouse, return18·

· · · ·      center, food manufacturing facility --19·

· · · ·      excuse me -- associated parking and truck20·

· · · ·      staging area.21·

· · · · · · · · · ··                   It will also include support22·

· · · ·      buildings and associated features, such as23·

· · · ·      fleet maintenance, dispatch and site24·

· · · ·      security.··The second phase of development25·
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· · · ·      will expand the temperature controlled and·1·

· · · ·      dry warehouses to approximately 1.3M square·2·

· · · ·      feet total.··And the third and final phase·3·

· · · ·      will expand the distribution center to a·4·

· · · ·      full build-out of 1.7M square feet.·5·

· · · · · · · · · ··                   The draft permit includes·6·

· · · ·      impacts from all three phases of·7·

· · · ·      construction.··The purpose of the project,·8·

· · · ·      as stated by the applicant, is to provide a·9·

· · · ·      site that will serve as a secure regional10·

· · · ·      grocery distribution center that will serve11·

· · · ·      several locations, relieve transportation12·

· · · ·      burdens from existing supply centers and13·

· · · ·      provide a base of support to serve future14·

· · · ·      retail locations in the Mid-Atlantic region.15·

· · · · · · · · · ··                   The applicant stated that the16·

· · · ·      project is needed to develop a new regional17·

· · · ·      distribution center that can serve current18·

· · · ·      and planned stores in the Mid-Atlantic19·

· · · ·      region and a logistically responsible and20·

· · · ·      cost efficient manner.21·

· · · · · · · · · ··                   The applicant currently22·

· · · ·      operates two distribution centers in the23·

· · · ·      northeast.··They are located in Pottsville,24·

· · · ·      Pennsylvania and Rochester, New York.25·
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· · · ·      Typically, a distribution center can serve·1·

· · · ·      45 to 50 retail stores.··And currently, the·2·

· · · ·      Pottsville distribution center is operating·3·

· · · ·      at 20% over capacity.·4·

· · · · · · · · · ··                   The Rochester distribution·5·

· · · ·      center is operating at about four percent·6·

· · · ·      over capacity.··The applicant predicts that·7·

· · · ·      they will outgrow the existing distribution·8·

· · · ·      centers within the next five years.·9·

· · · · · · · · · ··                   And as they plan to open five10·

· · · ·      new stores in North Carolina as well as six11·

· · · ·      stores in the DC Metro area, additional12·

· · · ·      capacity is going to be needed to serve13·

· · · ·      those new stores.14·

· · · · · · · · · ··                   As it stands now, the current15·

· · · ·      distribution centers will not be able to16·

· · · ·      serve those new retail locations.··In17·

· · · ·      addition to relieving demand on the existing18·

· · · ·      distribution centers, a Hanover distribution19·

· · · ·      center will decrease time and distance and20·

· · · ·      cost associated with transportation to the21·

· · · ·      stores located in the Mid-Atlantic region.22·

· · · ·      Based on information provided by the23·

· · · ·      applicant regarding lack of capacity at the24·

· · · ·      existing distribution centers, and -- and in25·
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· · · ·      order to accommodate existing and planned·1·

· · · ·      retail locations in the DC Metro area,·2·

· · · ·      Virginia and North Carolina, the proximity·3·

· · · ·      of the existing distribution centers from·4·

· · · ·      these locations, staff has concluded that·5·

· · · ·      the applicant has sufficient demonstrated·6·

· · · ·      the need to construct an additional·7·

· · · ·      distribution center.··Next slide, please.·8·

· · · · · · · · · ··                   The applicant has stated that·9·

· · · ·      an L-shaped campus is required -- is a10·

· · · ·      required site component for daily11·

· · · ·      operational logistics.12·

· · · · · · · · · ··                   The layout facilitates a flow-13·

· · · ·      thru of product which allows the movement of14·

· · · ·      product through the warehouse without ever15·

· · · ·      having to go into storage.··This results in16·

· · · ·      a smaller footprint, decreased product17·

· · · ·      handling as well as increased product18·

· · · ·      freshness.19·

· · · · · · · · · ··                   The L-shaped campus also20·

· · · ·      allows implementation of cross docking,21·

· · · ·      which allows the distribution center to22·

· · · ·      receive supplies from different suppliers.23·

· · · ·      And then the items are re-classified based24·

· · · ·      on the truck destination.··This results in25·
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· · · ·      decreased storage costs, reduced shipment·1·

· · · ·      lead times and faster delivery to the retail·2·

· · · ·      stores.·3·

· · · · · · · · · ··                   Additionally, the L-shaped·4·

· · · ·      design provides other benefits such as·5·

· · · ·      creating common areas for employee·6·

· · · ·      entrances, equipment storage, administrative·7·

· · · ·      offices, break rooms and other common areas·8·

· · · ·      used between employees and both portions of·9·

· · · ·      the warehouse.10·

· · · · · · · · · ··                   Additionally, it creates a11·

· · · ·      separation -- that L-shape will create a12·

· · · ·      separation between the employee parking and13·

· · · ·      truck -- truck traffic in order to make the14·

· · · ·      movement around the facility a little bit15·

· · · ·      safer.16·

· · · · · · · · · ··                   And additionally, the -- by17·

· · · ·      having the L-shape, the applicant is able to18·

· · · ·      expand each leg with one leg being dry19·

· · · ·      storage and the other being refrigerated20·

· · · ·      storage.21·

· · · · · · · · · ··                   Be able to -- they'll be able22·

· · · ·      to expand each leg as necessary.··So the23·

· · · ·      L-shaped campus, as stated by the applicant,24·

· · · ·      is a required component and results25·
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· · · ·      ultimately in a smaller footprint and the·1·

· · · ·      need -- eliminates the need for redundant·2·

· · · ·      spaces.·3·

· · · · · · · · · ··                   The applicant has stated that·4·

· · · ·      a different layout will result in less·5·

· · · ·      efficient operations as well as a larger·6·

· · · ·      building footprint because of the·7·

· · · ·      redundancy.·8·

· · · · · · · · · ··                   The applicant goes on to state·9·

· · · ·      that a Hanover distribution center was10·

· · · ·      created with the best design and operational11·

· · · ·      practices based on the applicant's12·

· · · ·      experience in logistics and distribution.13·

· · · · · · · · · ··                   And the existing warehouse14·

· · · ·      centers were considered when designing the15·

· · · ·      Hanover County operation.··Next slide,16·

· · · ·      please.··The 219-acre site proposed for the17·

· · · ·      project is known as the Airpark site.18·

· · · · · · · · · ··                   It consists of mid to late19·

· · · ·      successional mixed or pine forests and is20·

· · · ·      situated at the southwest intersection of21·

· · · ·      Ashcake Road and Sliding Hill Road in22·

· · · ·      Hanover County.··Ashcake Road borders the23·

· · · ·      site to the north, Sliding Hill is on the24·

· · · ·      east side of the property.··Egypt Road runs25·
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· · · ·      along the western side of the site.··And as·1·

· · · ·      you can see from this aerial photograph,·2·

· · · ·      there's a variety of land uses in the area.·3·

· · · · · · · · · ··                   So the line in red is the·4·

· · · ·      outline of the parcel.··To the southwest is·5·

· · · ·      the Hanover Airpark in -- Hanover County·6·

· · · ·      Airpark and Industrial Park.··There is·7·

· · · ·      residential development to the southeast.·8·

· · · · · · · · · ··                   And then the Brown Grove·9·

· · · ·      community straddles Ashcake Road to the10·

· · · ·      north -- northwest.··So that -- in11·

· · · ·      determining the site location, the applicant12·

· · · ·      determined that the airpark site was the13·

· · · ·      preferred site due to a combination of14·

· · · ·      factors, and -- in identifying what their15·

· · · ·      criteria were for site selection.16·

· · · · · · · · · ··                   This included proximity to17·

· · · ·      I-95, logistical efficiency to serve future18·

· · · ·      and current stores, ecological factors,19·

· · · ·      mitigation costs, availability of mitigation20·

· · · ·      credits, zoning access and ease of utility21·

· · · ·      access and costs.··Next slide, please.··The22·

· · · ·      next image shows a conceptual rendering of23·

· · · ·      the distribution center.··And you'll notice24·

· · · ·      -- it's not appearing on my screen yet,25·
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· · · ·      hopefully you guys can see -- there we go.·1·

· · · ·      You'll notice that the proposal demonstrates·2·

· · · ·      the L-shaped warehouse, as I previously·3·

· · · ·      mentioned.·4·

· · · · · · · · · ··                   The employee entrance is on·5·

· · · ·      the northwestern portion of the property.·6·

· · · ·      That will be also the Ashcake Road.··And the·7·

· · · ·      truck entrance will be off of Sliding Hill·8·

· · · ·      Road in the southeastern-most portion of the·9·

· · · ·      site.10·

· · · · · · · · · ··                   There's a stormwater11·

· · · ·      management BMP to the southwest.··And you12·

· · · ·      can see that the applicant is implementing13·

· · · ·      buffers around the site.14·

· · · · · · · · · ··                   I believe that it's 100-foot15·

· · · ·      buffer on the western boundary of the site16·

· · · ·      and a 25-foot requirement for buffering on17·

· · · ·      the eastern and other portions of the site.18·

· · · ·      Next slide, please.19·

· · · · · · · · · ··                   So I have another graphic for20·

· · · ·      you all -- I'm sorry to hit you with all21·

· · · ·      these graphics at one time, but important22·

· · · ·      information for consideration in -- in23·

· · · ·      reviewing this permit.··This graphic24·

· · · ·      demonstrates the final surface waters map25·

COMMONWEALTH REPORTERS, LLC    804-859-2051



Page 38

· · · ·      for the site.··We'll talk in detail later in·1·

· · · ·      the presentation about concerns that have·2·

· · · ·      been raised regarding the surface water·3·

· · · ·      delineation.·4·

· · · · · · · · · ··                   But this was the final surface·5·

· · · ·      waters determination used to draft the·6·

· · · ·      permit before the Board today.··And·7·

· · · ·      ultimately, there are approximately 30 acres·8·

· · · ·      of wetlands onsite.·9·

· · · · · · · · · ··                   And that consists of about 2910·

· · · ·      acres of forested wetlands, a little more11·

· · · ·      than half an acre of emergent wetlands and12·

· · · ·      about a third of an acre of scrub shrub13·

· · · ·      wetlands.··Next slide, please.14·

· · · · · · · · · ··                   And on the next slide, I --15·

· · · ·      again, give you my apology for this because16·

· · · ·      it is a very busy slide.··But this is the17·

· · · ·      impact map for the project and for the draft18·

· · · ·      permit that's before the Board today.19·

· · · · · · · · · ··                   You'll notice -- I'll just20·

· · · ·      point out a couple highlights.··And this21·

· · · ·      bore -- excuse me, this map was provided to22·

· · · ·      the Board as part of the Board materials.23·

· · · ·      Additionally, this impact map has been24·

· · · ·      posted on DEQ's web site since around25·
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· · · ·      October 20th.··So -- so a few important·1·

· · · ·      details to point out.··You'll see the·2·

· · · ·      reddish color on kind of -- on my screen, it·3·

· · · ·      looks like a burnt red.·4·

· · · · · · · · · ··                   But a reddish color on several·5·

· · · ·      areas.··That represents those wetlands·6·

· · · ·      proposed for impact.··On some areas, you·7·

· · · ·      will see kind of a yellowish green that --·8·

· · · ·      to the west of the L-shaped building.·9·

· · · · · · · · · ··                   Those are the secondary10·

· · · ·      impacts proposed to the -- for the project.11·

· · · ·      And then, notice that there are areas of12·

· · · ·      green throughout the site.13·

· · · · · · · · · ··                   Those are wetlands onsite that14·

· · · ·      are not proposed for impact.··Lastly, you'll15·

· · · ·      see the little red --16·

·17·

· · · · · · · ··               MR. LOFTON:··I'm sorry, Ms. Robb.18·

· · · ·      Can I interrupt? I don't see any red.19·

·20·

· · · · · · · ··               MS. ROBB:··Sure.21·

·22·

· · · · · · · ··               MR. LOFTON:··I'm seeing brown.23·

·24·

· · · · · · · ··               MS. ROBB:··Okay.··It's -- it's --25·
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· · · ·      see where the pointer is?··I think Deb's got·1·

· · · ·      the pointer on the screen.··It's item seven·2·

· · · ·      is the big wetlands there.·3·

··4·

· · · · · · · ··               MR. LOFTON:··Yes.··Okay.·5·

··6·

· · · · · · · ··               MS. ROBB:··That's the red color I'm·7·

· · · ·      seeing.··So I apologize for the mix up·8·

· · · ·      there.··Deb, can you go back for just a·9·

· · · ·      minute, please?··Sorry, I just wanted to10·

· · · ·      point out one other thing.11·

· · · · · · · · · ··                   You'll notice the little red12·

· · · ·      bubbles with the numbers.··Those correspond13·

· · · ·      to the various impact areas.··And on the --14·

· · · ·      the left-hand side of the map -- and it's15·

· · · ·      much too hard to read on the screen in front16·

· · · ·      of you, I'm sure.17·

· · · · · · · · · ··                   But that is the impact table18·

· · · ·      that summarizes the impacts from the19·

· · · ·      project.··Next slide.··The proposed impacts20·

· · · ·      from the project total 14.82 acres of21·

· · · ·      permanent impacts.··And this also includes22·

· · · ·      secondary impacts.··We've received a lot of23·

· · · ·      comments regarding analysis for secondary24·

· · · ·      impacts and we will discuss with the Board25·
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· · · ·      those comments and our responses later in·1·

· · · ·      the presentation.··But this 14.82 that is·2·

· · · ·      permanent wetland impact that include·3·

· · · ·      secondary impacts.·4·

· · · · · · · · · ··                   There is about 300ths of an·5·

· · · ·      acre of temporary impacts associated with·6·

· · · ·      some utility work that are -- that's·7·

· · · ·      proposed.··And the -- there is about·8·

· · · ·      two-tenths of an acre of jurisdictional·9·

· · · ·      wetland impact.10·

· · · · · · · · · ··                   This is a jurisdictional ditch11·

· · · ·      that is considered a forested wetland.··So12·

· · · ·      for those forested wetland impacts, the13·

· · · ·      applicant is proposing to compensate at a14·

· · · ·      ratio of 2:1.15·

· · · · · · · · · ··                   And for the emergent wetland16·

· · · ·      impacts, about a quarter of an acre, they17·

· · · ·      will compensate at a 1:1 ratio.··The total18·

· · · ·      required compensation for this project --19·

· · · ·      and that's the full build-out of this20·

· · · ·      project -- is 29.41 wetland credits.21·

· · · · · · · · · ··                   The applicant's proposing to22·

· · · ·      purchase these wetland credits from the New23·

· · · ·      Kent environmental bank.··And State Water24·

· · · ·      Control law requires that the bank -- the25·
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· · · ·      wetland bank be in the same or adjacent·1·

· · · ·      hydrologic unit code sub-basin as the·2·

· · · ·      project.··And the New Kent bank is within·3·

· · · ·      the same HUC, or hydrologic unit code, as·4·

· · · ·      the project.·5·

· · · · · · · · · ··                   Next slide, please.··So it's·6·

· · · ·      been about 15 months since DEQ received the·7·

· · · ·      application for this project.··As the Board·8·

· · · ·      is aware, there has been many events that·9·

· · · ·      have taken place during the Agency's review10·

· · · ·      of the project.11·

· · · · · · · · · ··                   So I'm hoping that this12·

· · · ·      background and time line information is13·

· · · ·      helpful to you all.··And I'll just try to go14·

· · · ·      quickly through the time line.15·

· · · · · · · · · ··                   When DEQ first learned of this16·

· · · ·      project in the summer of 2019, at that time,17·

· · · ·      there was an existing preliminary18·

· · · ·      jurisdictional termination from the Corps19·

· · · ·      from March of 2018.20·

· · · · · · · · · ··                   So using that PJD from the21·

· · · ·      Corps, DEQ staff went out into the field to22·

· · · ·      kind of take a look and -- and see what was23·

· · · ·      in the field and provide some feedback to24·

· · · ·      the proposed applicant.··And when we went25·
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· · · ·      out into the field, we identified that·1·

· · · ·      potentially there were more surface waters·2·

· · · ·      onsite than what had been identified in that·3·

· · · ·      March 2018 PJD.·4·

· · · · · · · · · ··                   So the result of that site·5·

· · · ·      visit, the property owner at the request of·6·

· · · ·      the applicant, had another delineation·7·

· · · ·      conducted.··That delineation was presented·8·

· · · ·      to the Corps and a surface waters·9·

· · · ·      confirmation requested.10·

· · · · · · · · · ··                   The Corps issued a PJD for the11·

· · · ·      -- for the site on October 31st, 2019.··And12·

· · · ·      then fast-forward about a month forward and13·

· · · ·      that is when the application was submitted14·

· · · ·      to both the Corps and DEQ for consideration.15·

· · · · · · · · · ··                   The application review period16·

· · · ·      ran from about December to March.··Many17·

· · · ·      questions and follow up responses provided18·

· · · ·      by the applicant during that time period.19·

· · · · · · · · · ··                   Ultimately, DEQ drafted a20·

· · · ·      permit, released that for public comment on21·

· · · ·      March 31st, 2020.··And after a 30-day22·

· · · ·      comment period, DEQ determined that there23·

· · · ·      had -- was significant interest in this24·

· · · ·      project.··We received quite a few comments25·
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· · · ·      on the overall draft permit.··So at that·1·

· · · ·      time, the Director authorized staff to hold·2·

· · · ·      a public hearing which also is accompanied·3·

· · · ·      by another comment period.·4·

· · · · · · · · · ··                   And that was noticed in June·5·

· · · ·      of 2020 with a hearing in -- on July 20th of·6·

· · · ·      2020.··Thank you, Mr. Hayes, for serving as·7·

· · · ·      our hearing officer.··And then the comment·8·

· · · ·      period closed the first week in August.·9·

· · · · · · · · · ··                   At that time, the Agency had10·

· · · ·      received several comments regarding the11·

· · · ·      surface water determination for the site.12·

· · · ·      And because the Corps had done the13·

· · · ·      preliminary jurisdictional determination,14·

· · · ·      DEQ staff sent a letter to the Corps and15·

· · · ·      asked them to review that PJD and confirm16·

· · · ·      that it was still accurate.17·

· · · · · · · · · ··                   So the Corps went out in the18·

· · · ·      field in August of 2020, did some additional19·

· · · ·      field work.··Ultimately, issued a PJD dated20·

· · · ·      September 15th.21·

· · · · · · · · · ··                   And the application -- the22·

· · · ·      applicant submitted revised application23·

· · · ·      materials at that time.··There was a24·

· · · ·      significant increase in surface waters25·
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· · · ·      identified on the site, which also resulted·1·

· · · ·      in a significant increase in impacts from·2·

· · · ·      the proposed project at that time.··DEQ·3·

· · · ·      reviewed not only the Corps' PJD, but also·4·

· · · ·      all of the additional application materials·5·

· · · ·      submitted by the applicant.·6·

· · · · · · · · · ··                   They had to update their·7·

· · · ·      proposed impact, compensatory mitigation·8·

· · · ·      plan as well as their alternatives analysis·9·

· · · ·      to address those changes in the surface10·

· · · ·      waters determination.11·

· · · · · · · · · ··                   After doing a third review of12·

· · · ·      the application materials and alternatives,13·

· · · ·      DEQ updated the draft permit and released14·

· · · ·      for public comment, once again, in October15·

· · · ·      of 2020.16·

· · · · · · · · · ··                   A hearing was held November17·

· · · ·      19th.··And then the comment period ended on18·

· · · ·      December 4th, 2020.··And the second hearing19·

· · · ·      there, Madame Chair, thank you for serving20·

· · · ·      as our hearing officer.21·

· · · · · · · · · ··                   The -- during -- or at the22·

· · · ·      close of that comment period and since that23·

· · · ·      point, staff reviewed the comments from the24·

· · · ·      citizens -- both written and verbal.25·
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· · · ·      Ultimately, a few issues came up during that·1·

· · · ·      comment period.··DEQ went back to the·2·

· · · ·      applicant to request some additinoal·3·

· · · ·      information specifically related to some·4·

· · · ·      costs analyses.·5·

· · · · · · · · · ··                   And the applicant provided·6·

· · · ·      that response and that pretty much brings us·7·

· · · ·      to where we are today.··Staff's been working·8·

· · · ·      on response to comments, updating drafted --·9·

· · · ·      the draft permit and permit documents and10·

· · · ·      preparing materials for the Board's11·

· · · ·      consideration.12·

· · · · · · · · · ··                   Next slide, please.··So as I13·

· · · ·      mentioned, there were three public comment14·

· · · ·      periods.··The draft permit before the Board15·

· · · ·      today is -- is based on the draft permit16·

· · · ·      that was released for public comment on17·

· · · ·      October 20th.18·

· · · · · · · · · ··                   Again, there was a hearing19·

· · · ·      held.··In totality, just for -- for the20·

· · · ·      Board's information as to the amount of21·

· · · ·      interest in this project -- the totality of22·

· · · ·      all comments received during all comment23·

· · · ·      periods, there were 462 individuals or24·

· · · ·      organizations that submitted comments25·
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· · · ·      opposing the permit issuance.··There were·1·

· · · ·      three comments supporting the project that·2·

· · · ·      were received.··Next slide, please.··So the·3·

· · · ·      public comments could -- can be classified·4·

· · · ·      into three categories.·5·

· · · · · · · · · ··                   The first category of comments·6·

· · · ·      are those comments are those comments·7·

· · · ·      related to the -- to the VWP permit program·8·

· · · ·      and also specifically to the draft permit.·9·

· · · · · · · · · ··                   Those cover such topics as10·

· · · ·      surface water determination, the LEDPA11·

· · · ·      analysis -- least environmentally damaging12·

· · · ·      alternative -- practical alternatives13·

· · · ·      analysis, excuse me.14·

· · · · · · · · · ··                   Secondary impacts, the VWP15·

· · · ·      application and its processing, threatened16·

· · · ·      and endangered species review, downstream17·

· · · ·      water quality and compliance with the permit18·

· · · ·      and the program.19·

· · · · · · · · · ··                   Notice that there are numbered20·

· · · ·      items beside each of these.··These do not21·

· · · ·      represent priority in any way, but they22·

· · · ·      correspond to the summary of comments and23·

· · · ·      responses that were provided in the Board24·

· · · ·      book materials provided to you guys a few25·
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· · · ·      weeks ago.··Also those topics in bold are·1·

· · · ·      those topics that we'll be discussing this·2·

· · · ·      morning.··Next slide, please.··The second·3·

· · · ·      category of topics include those items that·4·

· · · ·      are really outside of the VWP permit program·5·

· · · ·      frame work, but are related to DEQ programs.·6·

· · · · · · · · · ··                   And they include things such·7·

· · · ·      as the Chesapeake Bay Preservation Act,·8·

· · · ·      flooding and stormwater management,·9·

· · · ·      environmental justice, industrial stormwater10·

· · · ·      permitting program, groundwater11·

· · · ·      contamination, coordination and the federal12·

· · · ·      consistency certification review.13·

· · · · · · · · · ··                   And then lastly, the third14·

· · · ·      category are those items that are outside of15·

· · · ·      both the VWP program as well as outside of16·

· · · ·      DEQ's scope of authority.··And those items17·

· · · ·      relate to historic resources, noise, light,18·

· · · ·      air pollution and traffic.19·

· · · · · · · · · ··                   The Corps' process for their20·

· · · ·      404 permit, as well as a variety of just21·

· · · ·      other topics that we received in -- in the22·

· · · ·      comment periods.··Next slide, please.··So23·

· · · ·      the first comment that we're going to talk24·

· · · ·      about or category of comments that we're25·
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· · · ·      going to talk about are those comments·1·

· · · ·      related to secondary offsite impacts.··And·2·

· · · ·      specifically, DEQ received comments that the·3·

· · · ·      draft permit does not account for all of·4·

· · · ·      wetland impacts.·5·

· · · · · · · · · ··                   And that secondary impacts to·6·

· · · ·      offsite wetland systems will occur due to·7·

· · · ·      reduction in hydrology from the proposed·8·

· · · ·      project.·9·

· · · · · · · · · ··                   Additionally, comments were10·

· · · ·      received stating that the applicant was11·

· · · ·      proposing a unique approach to calculate12·

· · · ·      secondary impacts.··Next slide, please.··So13·

· · · ·      staff reviewed the application for all14·

· · · ·      impacts.15·

· · · · · · · · · ··                   When we get an application in,16·

· · · ·      we look at what the applicant is proposing17·

· · · ·      as impacts, and then we look at those18·

· · · ·      systems that are set for -- for no impacts19·

· · · ·      and how they are positioned and how they20·

· · · ·      relate to wetland and stream systems that21·

· · · ·      will be impacted.··So when we did our22·

· · · ·      initial application review of this project,23·

· · · ·      we noted that there were no secondary24·

· · · ·      impacts identified by the applicant.··And we25·
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· · · ·      went back to the applicant and asked·1·

· · · ·      questions about that because we had·2·

· · · ·      identified that -- that perhaps there would·3·

· · · ·      be some secondary impacts due to reduction·4·

· · · ·      in hydrology due to changes on the site·5·

· · · ·      associated with the project and management·6·

· · · ·      of stormwater.·7·

· · · · · · · · · ··                   So after that discussion with·8·

· · · ·      the applicant, the applicant came back.·9·

· · · ·      They proposed that -- that yes, there would10·

· · · ·      be some secondary impacts onsite near impact11·

· · · ·      area 6A and B, 20A and 25A.12·

· · · · · · · · · ··                   Other areas, there were not13·

· · · ·      expected to be secondary impacts.··And --14·

· · · ·      and the explanation for that for any of you15·

· · · ·      that are familiar with this area, it is a16·

· · · ·      very, very flat site.17·

· · · · · · · · · ··                   There's not much of a -- of a18·

· · · ·      change in the topography as you move across19·

· · · ·      the site.··And additionally, the soils in20·

· · · ·      that area are very poor draining soils.21·

· · · · · · · · · ··                   So what happens is the22·

· · · ·      wetlands associated with the site are23·

· · · ·      typically more precipitation driven and,24·

· · · ·      therefore, the impacted wetlands are not25·
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· · · ·      likely to result in secondary impacts to·1·

· · · ·      those other systems.··So getting back to the·2·

· · · ·      applicant's secondary impacts determination,·3·

· · · ·      when they originally came to us with those·4·

· · · ·      secondary impacts, they did propose a unique·5·

· · · ·      approach.·6·

· · · · · · · · · ··                   But quite frankly, upon·7·

· · · ·      reviewing that unique approach, DEQ·8·

· · · ·      automatically told them that it was not·9·

· · · ·      appropriate.10·

· · · · · · · · · ··                   And as such, they updated the11·

· · · ·      application materials and proposed the12·

· · · ·      secondary impacts using standard13·

· · · ·      methodology.··So DEQ has done a thorough14·

· · · ·      analysis at that point of the secondary15·

· · · ·      impacts.16·

· · · · · · · · · ··                   So fast forward to the comment17·

· · · ·      periods in the summer.··DEQ received18·

· · · ·      comments that, you know, citizens still19·

· · · ·      believed there would be secondary impacts20·

· · · ·      from the site.21·

· · · · · · · · · ··                   So DEQ went back to the22·

· · · ·      applicant and said could you please review23·

· · · ·      these areas and take a look for secondary24·

· · · ·      impacts.··Ultimately, the applicant revised25·
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· · · ·      the secondary impacts totals and·1·

· · · ·      incorporated four more areas that had the·2·

· · · ·      potential for secondary impacts.··Again, the·3·

· · · ·      -- there is a belief that because of the·4·

· · · ·      topography and other site characteristics,·5·

· · · ·      these secondary impacts will not occur.·6·

· · · · · · · · · ··                   But the applicant went ahead·7·

· · · ·      and identified them as impacts in the·8·

· · · ·      application materials.··And then lastly, to·9·

· · · ·      address those concerns about certain areas10·

· · · ·      adjacent to the site, the applicant proposed11·

· · · ·      onsite wetland monitoring throughout onsite12·

· · · ·      wetland impacts not slated for impacts -- or13·

· · · ·      wetland systems not slated for impacts,14·

· · · ·      excuse me.15·

· · · · · · · · · ··                   And the belief is that by16·

· · · ·      conducting that onsite wetland monitoring,17·

· · · ·      if that demonstrates that there is secondary18·

· · · ·      impacts that are occurring, corrective19·

· · · ·      action can be taken to address that20·

· · · ·      immediately.··Next slide, please.21·

· · · · · · · · · ··                   All right.··So DEQ received22·

· · · ·      several comments as it pertains to flooding23·

· · · ·      and stormwater management.··The comments24·

· · · ·      focused on the fact that the increase in25·
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· · · ·      impervious surface from the site will·1·

· · · ·      exasperate existing flooding or create new·2·

· · · ·      flooding concerns.·3·

· · · · · · · · · ··                   And some comment -- commenters·4·

· · · ·      stated that the water flows will be·5·

· · · ·      permanently impacted[ed]; that there were·6·

· · · ·      studies needed for the culvert and outfall·7·

· · · ·      adequacy in accordance with the Virginia·8·

· · · ·      Erosion and Sediment Control program; that·9·

· · · ·      there had been no analysis of that flow or10·

· · · ·      potential flooding from the project; that11·

· · · ·      local streams will not be able to handle12·

· · · ·      run-off from the project; and, that DEQ13·

· · · ·      should require that permeable materials be14·

· · · ·      used for any paved surfaces.15·

· · · · · · · · · ··                   Next slide, please.··So again,16·

· · · ·      if you -- if you think back to the17·

· · · ·      categories that -- that I mentioned at the18·

· · · ·      beginning of the response and summary of19·

· · · ·      comments, stormwater is -- is one of those20·

· · · ·      items that DEQ does have a stormwater21·

· · · ·      program but requirements for the E&S and22·

· · · ·      stormwater are really outside -- or at23·

· · · ·      least, the post-development stormwater24·

· · · ·      program are really outside of the VWP permit25·
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· · · ·      program.··So the Virginia stormwater·1·

· · · ·      management regulation requires the·2·

· · · ·      management of stormwater run-off from a·3·

· · · ·      developed site.·4·

· · · · · · · · · ··                   And it accounts for changes in·5·

· · · ·      stormwater run-off because of changes in·6·

· · · ·      land cover from development activity.··And·7·

· · · ·      under the VSMP regulations, volume, velocity·8·

· · · ·      and peak discharge rate must be controlled.·9·

· · · · · · · · · ··                   The stormwater regulations10·

· · · ·      require that the post-development run-off11·

· · · ·      replicate or improve upon the12·

· · · ·      pre-development run-off conditions.13·

· · · · · · · · · ··                   And the project can not cause14·

· · · ·      additional flooding if flooding exists.··The15·

· · · ·      applicant will be able to comply with the16·

· · · ·      stormwater requirements through a variety of17·

· · · ·      stormwater management best practices and18·

· · · ·      land cover conditions.19·

· · · · · · · · · ··                   But ultimately, Hanover County20·

· · · ·      will be the reviewing authority and the21·

· · · ·      implementing authority for the stormwater22·

· · · ·      program.··Hanover operates an approved23·

· · · ·      erosion and sediment control and Virginia24·

· · · ·      stormwater management program.··Some of you25·
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· · · ·      are familiar with our VSMP authorities.·1·

· · · ·      Hanover County is an approved VSMP·2·

· · · ·      authority, and is an approved E&S authority.·3·

· · · · · · · · · ··                   So what that means is that·4·

· · · ·      they will be responsible for receiving·5·

· · · ·      plans, conducting plan review, approving·6·

· · · ·      those plans and ensuring compliance by·7·

· · · ·      conducting periodic inspections.·8·

· · · · · · · · · ··                   Of additional note, the·9·

· · · ·      project will be required to obtain coverage10·

· · · ·      under the construction general permit.··And11·

· · · ·      until the plans are approved and coverage12·

· · · ·      under that general permit is obtained, no13·

· · · ·      the land -- no land disturbance is14·

· · · ·      authorized from the project.15·

· · · · · · · · · ··                   Next slide, please.··So staff16·

· · · ·      received some comment regarding threatened17·

· · · ·      and endangered species and wildlife habitat18·

· · · ·      impact from the project.19·

· · · · · · · · · ··                   And those comments stated that20·

· · · ·      the -- that wetlands serve as an important21·

· · · ·      -- important feature for wildlife and22·

· · · ·      threatened and endangered species.··One23·

· · · ·      comment specifically stated that the site24·

· · · ·      has a colony of endangered spotted turtles,25·
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· · · ·      and that the development will displace·1·

· · · ·      wildlife.··Next slide, please.··So as part·2·

· · · ·      of our policies and procedures for issuance·3·

· · · ·      of permits, both for our general permit·4·

· · · ·      program as well as our individual permit·5·

· · · ·      program, DEQ is required to coordinate the·6·

· · · ·      VWP application review with our other·7·

· · · ·      agencies across the State.·8·

· · · · · · · · · ··                   And this includes the·9·

· · · ·      Department of Wildlife Resources, formerly10·

· · · ·      known as Game and Inland Fishery, Department11·

· · · ·      of Conservation and Recreation, or DCR,12·

· · · ·      Virginia Marine Resource Commission -- who13·

· · · ·      also received a copy of the application at14·

· · · ·      the same time as DEQ -- and the Department15·

· · · ·      of Health and Office of Drinking Water.16·

· · · · · · · · · ··                   So for this particular17·

· · · ·      project, DEQ conducted that coordination.18·

· · · ·      And none of the State agencies found adverse19·

· · · ·      impacts to State-protected species.20·

· · · · · · · · · ··                   Also of particular note, when21·

· · · ·      the applicant submitted their application,22·

· · · ·      they had conducted a survey or study for23·

· · · ·      Swamp Pink on the proposed site.··And that24·

· · · ·      study ultimately determined that the species25·
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· · · ·      was absent and that habitat was not found.·1·

· · · ·      DCR concurred with the applicant's findings·2·

· · · ·      regarding that pink -- Swamp Pink study.·3·

· · · ·      Next slide, please.·4·

· · · · · · · · · ··                   The staff received several·5·

· · · ·      comments related -- that the -- related to·6·

· · · ·      water quality and that the proposed project·7·

· · · ·      would negatively impact downstream water·8·

· · · ·      quality.·9·

· · · · · · · · · ··                   Those comments specifically10·

· · · ·      stated that the project will contribute to11·

· · · ·      impaired waters; that Totopotomoy Creek is12·

· · · ·      impaired for recreational uses and there is13·

· · · ·      no wasteload allocation for the project;14·

· · · ·      that nutrient and sediment wasteload15·

· · · ·      allocations are needed in accordance with16·

· · · ·      the Chesapeake Bay TMDL; and that the17·

· · · ·      elimination of vegetation will cause erosion18·

· · · ·      that will cause sediment to be carried19·

· · · ·      downstream; and then finally, that wetlands20·

· · · ·      will be impacted by noise and light21·

· · · ·      pollution.··Next slide, please.··So the22·

· · · ·      proposed project is located within the23·

· · · ·      Pamunkey sub-basin of the York River basin.24·

· · · ·      And -- which is also part of the Chesapeake25·
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· · · ·      Bay Watershed.··It will discharge to unnamed·1·

· · · ·      tributaries of Totopotomoy Creek to the·2·

· · · ·      south, Campbell Creek to the north and·3·

· · · ·      Kersey Creek to the southeast.·4·

· · · · · · · · · ··                   All three of these water·5·

· · · ·      bodies are part of the Pamunkey River·6·

· · · ·      E. coli TMDL study area.··However, only·7·

· · · ·      Kersey Creek itself is impaired for E. coli.·8·

· · · · · · · · · ··                   There are no impairments·9·

· · · ·      identified for Campbell Creek or upper10·

· · · ·      Totopotomoy Creek, mainstreams or those11·

· · · ·      associated tributaries to which this project12·

· · · ·      will discharge.13·

· · · · · · · · · ··                   And the Kersey Creek, that is14·

· · · ·      also impaired for pH.··However, it is15·

· · · ·      believed to be from a naturally occurring16·

· · · ·      condition.17·

· · · · · · · · · ··                   Ultimately, the project is not18·

· · · ·      expected to discharge a source of bacteria,19·

· · · ·      so no wasteload allocation is necessary,20·

· · · ·      even though it's within that Pamunkey River21·

· · · ·      study area.··The Virginia Erosion and22·

· · · ·      Sediment Control program requires -- and I'm23·

· · · ·      kind of switching gears here, so I apologize24·

· · · ·      for that.··So you know, that -- that was to25·
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· · · ·      address the concerns about impairments·1·

· · · ·      associated with bacteria in the Pamunkey·2·

· · · ·      River TMDL.··But there were also comments·3·

· · · ·      related to the Chesapeake Bay TMDL.·4·

· · · · · · · · · ··                   And that TMDL has wasteload·5·

· · · ·      allocations for nutrients, phosphorus and·6·

· · · ·      nitrogen and sediment.··But the -- those·7·

· · · ·      issues -- those concerns for -- or pollutant·8·

· · · ·      concerns, those are really addressed under·9·

· · · ·      the erosion and sediment control and10·

· · · ·      stormwater management program requirement.11·

· · · · · · · · · ··                   And under the VSMP program,12·

· · · ·      there is a maximum phosphorus loading rate13·

· · · ·      that addresses nutrient and sediment14·

· · · ·      discharges from development sites.15·

· · · · · · · · · ··                   That maximum phosphorus16·

· · · ·      loading rate is protective and determined to17·

· · · ·      not cause or contribute further impairments18·

· · · ·      for nutrient and sediment from development19·

· · · ·      projects.20·

· · · · · · · · · ··                   Additionally, as I previously21·

· · · ·      mentioned, the locality will serve as the22·

· · · ·      E&S and VSMP authority that will review and23·

· · · ·      approve the E&S and post-development24·

· · · ·      stormwater plan.··And the applicant will be25·
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· · · ·      required to obtain coverage under the·1·

· · · ·      general construction permit.··And then·2·

· · · ·      lastly, run-off from the site will have to·3·

· · · ·      be in compliance with stormwater -- the·4·

· · · ·      stormwater management program.·5·

· · · · · · · · · ··                   Next slide, please.··So there·6·

· · · ·      are several conditions that are actually·7·

· · · ·      contained within the VWP permit itself, the·8·

· · · ·      draft permit being considered by the Board·9·

· · · ·      that helps protect against those concerns10·

· · · ·      with sediment and its impact to downstream11·

· · · ·      waters from the project.12·

· · · · · · · · · ··                   Because the VWP permit program13·

· · · ·      regulates water -- regulates and protects14·

· · · ·      water quality during construction15·

· · · ·      activities, the permit conditions really16·

· · · ·      address those items that are -- those things17·

· · · ·      that are happening during the construction18·

· · · ·      process.19·

· · · · · · · · · ··                   So for example, there are20·

· · · ·      conditions within the permit that activities21·

· · · ·      have to be conducted in a manner that22·

· · · ·      minimizes impacts to instream beneficial23·

· · · ·      uses, that erosion and sediment controls are24·

· · · ·      designed, installed and implemented for life25·
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· · · ·      of the construction activity, that·1·

· · · ·      construction or waste materials are·2·

· · · ·      prohibited from entering surface waters and·3·

· · · ·      the prevention and contamination -- that·4·

· · · ·      spills are prevented and contamination·5·

· · · ·      prevented from the project.·6·

· · · · · · · · · ··                   And then lastly, the permit·7·

· · · ·      contains a condition that stormwater BMPs·8·

· · · ·      have to be constructed, maintained and·9·

· · · ·      operated in a manner such to prevent erosion10·

· · · ·      and the deposition of sediment downstream.11·

· · · · · · · · · ··                   Next slide, please.··So the12·

· · · ·      next -- the next comment category is13·

· · · ·      environmental justice.··So DEQ received14·

· · · ·      several comments during the comment period15·

· · · ·      that environmental justice had not been16·

· · · ·      adequately considered throughout the17·

· · · ·      processing of the application.18·

· · · · · · · · · ··                   And these concerns include a19·

· · · ·      disparate environmental justice impact had20·

· · · ·      not been considered, that requests for DEQ21·

· · · ·      to consult with the Virginia Environmental22·

· · · ·      Council on Justice -- excuse, on23·

· · · ·      Environmental Justice, that the project24·

· · · ·      continues the encroachment on the Brown25·
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· · · ·      Grove community, the project will disturb·1·

· · · ·      and displace remains of Brown Grove·2·

· · · ·      ancestors, and that the consideration of·3·

· · · ·      cumulative impacts of the county's·4·

· · · ·      comprehensive plan on the Brown Grove·5·

· · · ·      community should be considered.·6·

· · · · · · · · · ··                   Other comments regarding·7·

· · · ·      environmental justice is, you know, were·8·

· · · ·      related to well water contamination,·9·

· · · ·      flooding, air emissions and traffic10·

· · · ·      congestion on the Brown Grove community.11·

· · · ·      Next slide, please.12·

· · · · · · · · · ··                   So this next slide, I will13·

· · · ·      apologize.··It is action-packed.··There's a14·

· · · ·      lot of -- a lot of information on this15·

· · · ·      slide, but it's important information in16·

· · · ·      order for us to evaluate environmental17·

· · · ·      justice.18·

· · · · · · · · · ··                   As the Board is aware, the19·

· · · ·      General Assembly passed legislation last20·

· · · ·      year making environmental justice the policy21·

· · · ·      of the Commonwealth, as well as DEQ.··And22·

· · · ·      under the Virginia Code, environmental23·

· · · ·      justice is defined as fair treatment and24·

· · · ·      meaningful involvement of every person25·
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· · · ·      regardless of race, color, national origin,·1·

· · · ·      faith, disability or income in the·2·

· · · ·      development, implementation and enforcement·3·

· · · ·      of environmental laws, regulations and·4·

· · · ·      policy.·5·

· · · · · · · · · ··                   Fair treatment is defined in·6·

· · · ·      that statute as the equitable consideration·7·

· · · ·      of all people whereby no group of persons·8·

· · · ·      bears a disproportionate share of any·9·

· · · ·      negative environmental consequence resulting10·

· · · ·      from an industrial, government -- excuse me,11·

· · · ·      industrial, governmental or commercial12·

· · · ·      operation, program or policy.13·

· · · · · · · · · ··                   And then lastly, meaningful14·

· · · ·      involvement is defined in the statute as the15·

· · · ·      requirements that one, affected and16·

· · · ·      vulnerable community residents have access17·

· · · ·      and opportunities to participate in the full18·

· · · ·      cycle of the decision-making process about a19·

· · · ·      proposed activity that will affect their20·

· · · ·      environment or health.21·

· · · · · · · · · ··                   And two, decision-makers will22·

· · · ·      seek out and consider such participation23·

· · · ·      allowing the views and perspective of24·

· · · ·      community residents to shape and influence25·
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· · · ·      the decision.··Next slide, please.··So as I·1·

· · · ·      mentioned, DEQ had released a draft permit·2·

· · · ·      in the spring of 2020.·3·

· · · · · · · · · ··                   It was towards the end of that·4·

· · · ·      comment period in which DEQ determined that·5·

· · · ·      there was significant interest by the Brown·6·

· · · ·      Grove community and that environmental·7·

· · · ·      justice was a concern of this project.·8·

· · · · · · · · · ··                   As such, in May of 2020, DEQ·9·

· · · ·      reached out to the pastor of the Brown Grove10·

· · · ·      Church as well as one of the descendents of11·

· · · ·      the Brown Grove founder, Caroline Morris.12·

· · · · · · · · · ··                   And that descendent,13·

· · · ·      Mr. Charles Morris, he and I and staff had14·

· · · ·      exchanged emails about the project.··So DEQ,15·

· · · ·      in an effort to get feedback from the16·

· · · ·      community, share how the community could17·

· · · ·      engage in the public participation process.18·

· · · · · · · · · ··                   How they could comment during19·

· · · ·      the comment period or provide comments20·

· · · ·      during the hearing.··Agency staff held a21·

· · · ·      conference call with some folks on June 20th22·

· · · ·      that were -- some were church members, some23·

· · · ·      were interested parties with environmental24·

· · · ·      justice concerns from outside of the25·
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· · · ·      community, and some were community members.·1·

· · · ·      And during that call, staff explained the·2·

· · · ·      proposed project that had been submitted to·3·

· · · ·      the Agency.·4·

· · · · · · · · · ··                   Staff explained the VWP·5·

· · · ·      program and its authorities and its·6·

· · · ·      limitations.··And also, explained how Brown·7·

· · · ·      Grove as well as other citizens could make·8·

· · · ·      comments during that comment period that was·9·

· · · ·      upcoming.10·

· · · · · · · · · ··                   We solicited suggestions from11·

· · · ·      the participants of the call to find out,12·

· · · ·      you know, how we could get the word out13·

· · · ·      about the public participation14·

· · · ·      opportunities.15·

· · · · · · · · · ··                   And participants on that call16·

· · · ·      suggested that other than just the Times17·

· · · ·      Dispatch, the Agency should consider18·

· · · ·      advertising the hearing and comment period19·

· · · ·      in other publications.20·

· · · · · · · · · ··                   So following up on that, staff21·

· · · ·      advertised the hearing notice in both the22·

· · · ·      Richmond Free Press as well as the23·

· · · ·      Mechanicsville Local.··Our Agency also24·

· · · ·      announced the public comment period and25·
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· · · ·      hearing on the Nextdoor social media app in·1·

· · · ·      order to make sure that -- that all members·2·

· · · ·      of the community, Brown Grove and others,·3·

· · · ·      were aware of the proposed comment period.·4·

· · · · · · · · · ··                   And you know, unfortunately,·5·

· · · ·      that meeting -- as I mentioned, it was a·6·

· · · ·      call.··But at that time, we had just gone·7·

· · · ·      into the -- the COVID pandemic, I guess·8·

· · · ·      you'd say.·9·

· · · · · · · · · ··                   And so we weren't able to sit10·

· · · ·      down face-to-face.··But you know, we made11·

· · · ·      ourselves available as much as we could12·

· · · ·      through the phone calls and email13·

· · · ·      correspondence.14·

· · · · · · · · · ··                   One of the other things that15·

· · · ·      the Agency offered was to provide materials16·

· · · ·      about upcoming public participation17·

· · · ·      opportunities.18·

· · · · · · · · · ··                   And -- and I had actually19·

· · · ·      reached out to the pastor of Brown Grove20·

· · · ·      Church to see if they wanted us to provide21·

· · · ·      materials for distribution.··But the church22·

· · · ·      declined the Agency's offer for those23·

· · · ·      materials.··So also related to the Brown24·

· · · ·      Grove community, DEQ learned that the25·
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· · · ·      applicant did reach out to Brown Grove in·1·

· · · ·      February of 2020 to listen to the·2·

· · · ·      community's concerns and try to address some·3·

· · · ·      of those concerns.·4·

· · · · · · · · · ··                   The applicant made some·5·

· · · ·      adjustments to their site plans based on·6·

· · · ·      those community concerns.··Again, those were·7·

· · · ·      conversations that took place outside of our·8·

· · · ·      VWP permit program and was something that·9·

· · · ·      the applicant did.10·

· · · · · · · · · ··                   But they did engage community11·

· · · ·      members.··And regarding the comment that the12·

· · · ·      Agency should consult with the Virginia13·

· · · ·      Council on Environmental Justice, the14·

· · · ·      council was established by the governor and15·

· · · ·      tasked to provide recommendations to the16·

· · · ·      governor on integration of environmental17·

· · · ·      justice throughout all State programs.18·

· · · · · · · · · ··                   The council doesn't act as a19·

· · · ·      consultant on individual case decisions that20·

· · · ·      are being considered by various State21·

· · · ·      agencies.··So that is why the Agency did not22·

· · · ·      consult with the environmental council on23·

· · · ·      environmental justice.··Next slide, please.24·

· · · ·      So during both the summer and fall comment25·
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· · · ·      periods, DEQ received comments from several·1·

· · · ·      Brown Grove community members, as well as·2·

· · · ·      other members of the public.··All comments·3·

· · · ·      and concerns from all citizens were·4·

· · · ·      considered by staff.·5·

· · · · · · · · · ··                   You know, we -- we took a look·6·

· · · ·      at all comments to make sure that, you know,·7·

· · · ·      we understood those comments.··And if·8·

· · · ·      further action was needed, that follow up·9·

· · · ·      action was taken.10·

· · · · · · · · · ··                   But the draft permit only11·

· · · ·      authorizes impacts to State waters on12·

· · · ·      properties that are to be owned by the13·

· · · ·      applicant.··And DEQ does not expect impacts14·

· · · ·      to surface waters beyond the onsite15·

· · · ·      permitted project areas.16·

· · · · · · · · · ··                   Therefore, disproportionate17·

· · · ·      negative environmental impacts to the18·

· · · ·      surrounding community is not expected from19·

· · · ·      the VWP permit authorization.20·

· · · · · · · · · ··                   Issues regarding noise,21·

· · · ·      traffic, air pollution, zoning, project22·

· · · ·      siting that we did hear during the comment23·

· · · ·      period from various community members24·

· · · ·      including Brown Grove community members,25·
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· · · ·      those are outside of the VWP program permit·1·

· · · ·      authority.··And the processing of the·2·

· · · ·      application and draft permit conforms to the·3·

· · · ·      statutory and regulatory requirements that·4·

· · · ·      apply to all VWP permits.·5·

· · · · · · · · · ··                   This includes the avoidance·6·

· · · ·      minimization and compensation Melanie·7·

· · · ·      mentioned earlier.··The permit contains·8·

· · · ·      requirements for compensatory mitigation to·9·

· · · ·      ensure no net loss of wetland acreage or10·

· · · ·      function.11·

· · · · · · · · · ··                   And lastly, the concerns12·

· · · ·      regarding stormwater management raised by13·

· · · ·      the community will be addressed through the14·

· · · ·      stormwater -- Virginia Stormwater Management15·

· · · ·      Program Authority in developing and -- or16·

· · · ·      approving plans developed to manage post-17·

· · · ·      development stormwater run-off.18·

· · · · · · · · · ··                   Next slide, please.··All19·

· · · ·      right.··The next comment category that we'll20·

· · · ·      discuss is the public participation and21·

· · · ·      document availability.··So staff received22·

· · · ·      several comments that there had been23·

· · · ·      inadequate access to draft permit related24·

· · · ·      documents.··And there were objections to the25·
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· · · ·      public hearing being held electronically.·1·

· · · ·      Additionally, there were statements that the·2·

· · · ·      electronic public hearings did not comply·3·

· · · ·      with the Virginia Code for electronic·4·

· · · ·      meetings.·5·

· · · · · · · · · ··                   There were complaints that the·6·

· · · ·      public hearings had technical difficulties·7·

· · · ·      and poor audio.··And that ultimately, the·8·

· · · ·      hearing notice did not include rules and·9·

· · · ·      procedures for how the hearing would be10·

· · · ·      conducted.11·

· · · · · · · · · ··                   And then lastly, DEQ received12·

· · · ·      comments regarding its fulfillment of the13·

· · · ·      Freedom of Information Act requests we've14·

· · · ·      received.··Next slide, please.15·

· · · · · · · · · ··                   So for most permit actions,16·

· · · ·      DEQ posts copies of the public comment17·

· · · ·      period notice on its web site.··It does --18·

· · · ·      we don't have the ability to post all of our19·

· · · ·      documents on our web site.20·

· · · · · · · · · ··                   But as soon as we find out21·

· · · ·      that a project is controversial or there's22·

· · · ·      -- there's great interest in a project, we23·

· · · ·      do try to post as much information as we24·

· · · ·      can.··So in the case of the Wegmans25·
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· · · ·      Distribution Center, once we determined that·1·

· · · ·      there was significant interest in the·2·

· · · ·      project following that first comment period,·3·

· · · ·      then the Agency uploaded application·4·

· · · ·      materials, draft permit documents, and you·5·

· · · ·      know, other materials onto our web site in·6·

· · · ·      June of 2020.·7·

· · · · · · · · · ··                   We have process several FOIA·8·

· · · ·      requests for this project.··All documents --·9·

· · · ·      all records were provided that were10·

· · · ·      requested.11·

· · · · · · · · · ··                   There have been a few isolated12·

· · · ·      instances in which the release of a record13·

· · · ·      was delayed for various reasons such as an14·

· · · ·      email in someone's spam folder, or an15·

· · · ·      unknown custodian had a record.16·

· · · · · · · · · ··                   But for this particular17·

· · · ·      project in the last nine months alone, DEQ18·

· · · ·      has received 47 FOIA requests with 31 of19·

· · · ·      those coming within the last six months.20·

· · · · · · · · · ··                   So DEQ has done its best to21·

· · · ·      meet its obligations under FOIA.··The22·

· · · ·      majority of the time, all records were23·

· · · ·      released under -- within the five working24·

· · · ·      days allotted under the Freedom of25·

COMMONWEALTH REPORTERS, LLC    804-859-2051



Page 72

· · · ·      Information Act.··And the Agency continues·1·

· · · ·      to be attentive to FOIA requests that we've·2·

· · · ·      received regarding this project or any·3·

· · · ·      project.·4·

· · · · · · · · · ··                   Regarding the electronic·5·

· · · ·      public hearings, the hearings were held in·6·

· · · ·      accordance with Chapters 1283 and 1289 of·7·

· · · ·      2020 Acts of the Assembly.·8·

· · · · · · · · · ··                   The State Water Control law·9·

· · · ·      and VWP permit program regulations require10·

· · · ·      that the Board and DEQ take certain --11·

· · · ·      perform certain tasks within mandated time12·

· · · ·      frames, as Melanie mentioned before.13·

· · · · · · · · · ··                   And in order to fill these14·

· · · ·      duties during the COVID-19 pandemic, the15·

· · · ·      Agency made the decision to hold the public16·

· · · ·      hearings electronically for the protection17·

· · · ·      of both the public and the staff.18·

· · · · · · · · · ··                   And the -- and by holding19·

· · · ·      those meetings electronically, it also20·

· · · ·      ensured compliance with the governor's21·

· · · ·      orders and the directives that -- to stay at22·

· · · ·      home, and that the public was safer at home.23·

· · · ·      So when we held these electronic meetings,24·

· · · ·      we ensured that there was dedicated staff25·
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· · · ·      available to assist the public with·1·

· · · ·      technical difficulties.··We provided various·2·

· · · ·      methods for participation.··For anyone·3·

· · · ·      wishing to make comment during a hearing,·4·

· · · ·      the GoToWebinar platform was made available.·5·

· · · · · · · · · ··                   For anyone wishing to listen·6·

· · · ·      only, there was an audio only where they·7·

· · · ·      could call a -- call a phone number and just·8·

· · · ·      listen to the hearing proceedings.·9·

· · · · · · · · · ··                   For the first hearing in July,10·

· · · ·      we had used a facility that had live stream11·

· · · ·      capabilities.··So we thought that it was12·

· · · ·      important for us to use those capabilities.13·

· · · · · · · · · ··                   And we provided a live stream14·

· · · ·      of that particular hearing.··And we did our15·

· · · ·      best to ensure that folks had assistance16·

· · · ·      with those technical details.17·

· · · · · · · · · ··                   I know that the dedicated18·

· · · ·      staff person, their information was19·

· · · ·      displayed on the screen throughout the20·

· · · ·      entirety of the hearing, and that they21·

· · · ·      responded to numerous requests for22·

· · · ·      assistance.··Given the difficult situation23·

· · · ·      of holding public meetings during a pandemic24·

· · · ·      when you can't meet face-to-face, the Agency25·
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· · · ·      rose to the challenge to ensure all·1·

· · · ·      regulatory and statutory requirements were·2·

· · · ·      met.··Next slide, please.··So the next slide·3·

· · · ·      -- the next topic we're going to cover is·4·

· · · ·      compliance.·5·

· · · · · · · · · ··                   And the general comment·6·

· · · ·      regarding compliance had to do with after·7·

· · · ·      the permit's issued, there were concerns·8·

· · · ·      that the permit -- the permittee may not·9·

· · · ·      comply with the terms of the permit or the10·

· · · ·      Agency may not ensure enforcement of the11·

· · · ·      terms of the permit.12·

· · · · · · · · · ··                   Next slide, please.··So DEQ,13·

· · · ·      like any other regulatory program, we14·

· · · ·      conduct -- excuse me -- sorry, guys.··DEQ15·

· · · ·      conducts periodic inspections of sites with16·

· · · ·      active VWP permits to ensure compliance with17·

· · · ·      the permit.18·

· · · · · · · · · ··                   Inspections focus on a variety19·

· · · ·      of things.··First, we take a look to make20·

· · · ·      sure mitigation credits have been purchased21·

· · · ·      prior to the permittee taking impact as22·

· · · ·      required by the permit.··We evaluate the23·

· · · ·      limits of the impact area and ensure that24·

· · · ·      the permittee has stayed within the25·
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· · · ·      permitted areas for their impact.··We review·1·

· · · ·      implementation of erosion and sediment·2·

· · · ·      controls onsite and make sure that the·3·

· · · ·      applicant is implementing those controls.·4·

· · · · · · · · · ··                   And that they appear to be·5·

· · · ·      implemented -- appropriately operating.··We·6·

· · · ·      check to make sure that wetland boundary·7·

· · · ·      flagging is in place.··That is a signal to·8·

· · · ·      the contractors onsite as to what their·9·

· · · ·      limits of disturbance is.10·

· · · · · · · · · ··                   And then we also check for11·

· · · ·      secondary impacts as a result -- from the12·

· · · ·      result of reduced hydrology or sedimentation13·

· · · ·      in downstream surface waters.14·

· · · · · · · · · ··                   And then, prior to permit15·

· · · ·      termination, an inspection is held to ensure16·

· · · ·      -- again, to look at those things I just17·

· · · ·      mentioned.18·

· · · · · · · · · ··                   But to make sure that the19·

· · · ·      permittee has returned areas to the -- to as20·

· · · ·      -- as presented in their application21·

· · · ·      materials.··So for example, that surrounding22·

· · · ·      areas have been stabilized, that temporary23·

· · · ·      impact areas have been restored, ensuring24·

· · · ·      that there's no downstream sedimentation in25·
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· · · ·      surface waters.··And you know, regardless of·1·

· · · ·      the compliance scenario -- whether it's a·2·

· · · ·      periodic inspection or a termination·3·

· · · ·      inspection -- if DEQ finds that the·4·

· · · ·      permittee is not in compliance with the·5·

· · · ·      permit, then corrective action is required.·6·

· · · · · · · · · ··                   And depending on the severity·7·

· · · ·      of the infraction, then the permittee may be·8·

· · · ·      referred to DEQ's enforcement division as·9·

· · · ·      necessary.··Next slide, please.··So that --10·

· · · ·      that is the majority of the comments.11·

· · · · · · · · · ··                   But I think that probably the12·

· · · ·      -- the two categories of comments that we13·

· · · ·      received the most comments on is really the14·

· · · ·      surface waters determination and the LEDPA15·

· · · ·      analysis, and that's what we're going to16·

· · · ·      discuss now.17·

· · · · · · · · · ··                   So comments related to the18·

· · · ·      surface waters determination, there were --19·

· · · ·      there were a variety of comments.··And those20·

· · · ·      comments included that the national wetland21·

· · · ·      inventory online shows more wetlands on the22·

· · · ·      site than the PJD issued by the Corps; that23·

· · · ·      the -- that an incorrect methodology was24·

· · · ·      used in the determination of surface waters;25·
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· · · ·      that surface water determinations were·1·

· · · ·      performed during a drought, therefore, not·2·

· · · ·      all surface waters were identified; that the·3·

· · · ·      approved PJD eliminated or reduced areas·4·

· · · ·      that had been determined to be wet[lands]·5·

· · · ·      during the -- during the delineation; and·6·

· · · ·      that comments were also received that in·7·

· · · ·      review of the preliminary jurisdictional·8·

· · · ·      determination, or PJD, regulators were·9·

· · · ·      denied full access to the site.10·

· · · · · · · · · ··                   Recommendations were made that11·

· · · ·      DEQ should conduct its own delineation and12·

· · · ·      that the determination does not include13·

· · · ·      information regarding the quality of14·

· · · ·      wetlands onsite.··Next slide, please.15·

· · · · · · · · · ··                   So under the Virginia Water16·

· · · ·      Resources and Wetlands Protection program,17·

· · · ·      statutes and State Water Control law, as18·

· · · ·      well as under the VWP permit program19·

· · · ·      regulation, a wetland delineation must be20·

· · · ·      conducted in accordance with the Corps' 198721·

· · · ·      Wetland Delineation Manual and the22·

· · · ·      appropriate support materials or -- or23·

· · · ·      regional supplements, as they're called.··In24·

· · · ·      this manual and these supplements, the25·
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· · · ·      procedures are described for determining the·1·

· · · ·      presence of a wetland, and specifically, for·2·

· · · ·      evaluation of hydrology on the site,·3·

· · · ·      determination as to whether or not hydric·4·

· · · ·      soils or wetland soils are located on the·5·

· · · ·      site and whether or not wetland vegetation·6·

· · · ·      exists.·7·

· · · · · · · · · ··                   For an area to be considered a·8·

· · · ·      wetland, all three of those parameters must·9·

· · · ·      be present -- must be met.··And because the10·

· · · ·      Corps and DEQ are both required to use the11·

· · · ·      same resources and go through the same12·

· · · ·      training on that 1987 Corps' manual, DEQ13·

· · · ·      relies on surface water -- surface water14·

· · · ·      confirmation issued by the Corps.15·

· · · · · · · · · ··                   State Water Control law16·

· · · ·      specifically states that any delineation17·

· · · ·      accepted by the Corps as sufficient for its18·

· · · ·      exercise of jurisdiction under the 404 Clean19·

· · · ·      Water Act shall be determinative of the20·

· · · ·      geographic area of the delineated wetland.21·

· · · · · · · · · ··                   Therefore, DEQ relies on the22·

· · · ·      jurisdiction -- jurisdictional determination23·

· · · ·      as issued by the Corps to fulfill the24·

· · · ·      requirements of our permitting program.25·
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· · · ·      Next slide, please.··So this particular site·1·

· · · ·      that -- the applicant's preferred site, it·2·

· · · ·      has a long history of surface water·3·

· · · ·      determinations.·4·

· · · · · · · · · ··                   And at the time that DEQ first·5·

· · · ·      became aware that a project was coming to·6·

· · · ·      this site, there was a valid PJD and that·7·

· · · ·      was dated March 20th, 2018.··But as I·8·

· · · ·      mentioned, DEQ went out to the site, felt·9·

· · · ·      like perhaps there might be a few more10·

· · · ·      surface waters onsite.11·

· · · · · · · · · ··                   And the applicant had another12·

· · · ·      delineation conducted -- or the property13·

· · · ·      owner on behalf of the applicant has another14·

· · · ·      delineation conducted.15·

· · · · · · · · · ··                   And that resulted in the16·

· · · ·      issuance of a PJD from the Corps dated17·

· · · ·      October 31st, 2019.··Now the application18·

· · · ·      that DEQ received in December was based on19·

· · · ·      that October 31st, 2019 PJD.20·

· · · · · · · · · ··                   During the application review,21·

· · · ·      that PJD was revised slightly to address22·

· · · ·      some utility work.··And the date of that23·

· · · ·      revision was February 11th, 2020.··So the24·

· · · ·      permit is -- at that time, the surface25·
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· · · ·      waters on the site had been identified to be·1·

· · · ·      approximately 18 acres of surface waters.·2·

· · · ·      DEQ reviewed the application·3·

· · · ·      materials considering the latest February·4·

· · · ·      11th, 2020 PJD, and ultimately, drafted a·5·

· · · ·      permit for six acres of wetland impacts·6·

· · · ·      using that PJD.·7·

· · · · · · · · · ··                   When DEQ released that draft·8·

· · · ·      permit in spring of 2020, that's when we·9·

· · · ·      identified that there were significant10·

· · · ·      public interest and the public had concerns11·

· · · ·      about the surface waters determination.12·

· · · · · · · · · ··                   Following that public13·

· · · ·      hearing/comment period, DEQ went back to the14·

· · · ·      Corps and asked that they review that PJD to15·

· · · ·      confirm that it was, in fact, accurate.16·

· · · · · · · · · ··                   So as a result of DEQ's17·

· · · ·      request, the Corps conducted additional18·

· · · ·      field work at the proposed site in August19·

· · · ·      and issued a revised PJD September 15th.20·

· · · · · · · · · ··                   Of note is that there was21·

· · · ·      another PJD for a small area of utility work22·

· · · ·      associated with the project issued September23·

· · · ·      24th.··But the main surface water24·

· · · ·      determination -- surface waters are25·
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· · · ·      determined on that September 15th, 2020 PJD.·1·

· · · ·      So a lot of dates, I apologize.··But a lot·2·

· · · ·      of -- lot of moving parts which is why I·3·

· · · ·      gave you guys that time line at the·4·

· · · ·      beginning.·5·

· · · · · · · · · ··                   So as a result of the·6·

· · · ·      September 15th PJD, at that time -- between·7·

· · · ·      that and the September 24th PJD,·8·

· · · ·      approximately 30 acres of surface waters·9·

· · · ·      were identified on the site.10·

· · · · · · · · · ··                   And you know, as I mentioned,11·

· · · ·      several comments were received by DEQ that12·

· · · ·      there were still concerns because perhaps13·

· · · ·      the Corps did not have a full access to the14·

· · · ·      site when they did additional work in August15·

· · · ·      of 2020.16·

· · · · · · · · · ··                   But the Corps has indicated to17·

· · · ·      staff that they had full access to that site18·

· · · ·      and only revisited those areas that they --19·

· · · ·      that they determined were necessary for20·

· · · ·      re-evaluation.21·

· · · · · · · · · ··                   So also of note is when the22·

· · · ·      Corps issued the September 15th, 2020 PJD,23·

· · · ·      the Corps also issued a memo for the record.24·

· · · ·      And that memo for the record followed by25·
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· · · ·      about a week.··It was dated September 24th.·1·

· · · ·      And that memo for the record is a little·2·

· · · ·      unprecedented.·3·

· · · · · · · · · ··                   It went into great detail in·4·

· · · ·      explaining the determination of surface·5·

· · · ·      waters on the preferred site in responding·6·

· · · ·      to concerns received by -- from the citizens·7·

· · · ·      by both DEQ and the Corps during their·8·

· · · ·      permitting process.·9·

· · · · · · · · · ··                   Next slide, please.··So the10·

· · · ·      memo for the record discussed a variety of11·

· · · ·      issues.··The Board was provided a copy of12·

· · · ·      this memo with your Board book materials.13·

· · · · · · · · · ··                   And the memo discussed the14·

· · · ·      history of the several surface water15·

· · · ·      determinations for the site and some of the16·

· · · ·      site challenges.17·

· · · · · · · · · ··                   It went into thorough18·

· · · ·      explanation as to how the surface waters19·

· · · ·      determination dates -- dated September 15th20·

· · · ·      was developed.21·

· · · · · · · · · ··                   It addressed concerns with the22·

· · · ·      previous PJD, in which mosaic wetlands had23·

· · · ·      -- which is a special kind of wetland24·

· · · ·      addressed in the materials, how that had25·
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· · · ·      been converted to 100% wetlands.··The memo·1·

· · · ·      explained that wetland boundaries in certain·2·

· · · ·      areas had either been eliminated or reduced·3·

· · · ·      and why as it pertains to lack of one or·4·

· · · ·      more of the parameters.·5·

· · · · · · · · · ··                   And also, the memo spoke to·6·

· · · ·      public concerns regarding that the October·7·

· · · ·      2019 delineation had been conducted during a·8·

· · · ·      drought.·9·

· · · · · · · · · ··                   And specifically, the Corps10·

· · · ·      stated in the memo that they had reviewed11·

· · · ·      the antecedent precipitation tool, which is12·

· · · ·      a tool that analyzes rainfall data, to13·

· · · ·      determine -- you know -- kind of the14·

· · · ·      conditions, the climate conditions at the15·

· · · ·      time of the delineation.16·

· · · · · · · · · ··                   Based on that APT, antecedent17·

· · · ·      precipitation tool, the -- at the time of18·

· · · ·      the delineation, conditions were a little19·

· · · ·      bit drier than normal.20·

· · · · · · · · · ··                   The Corps also reviewed the21·

· · · ·      Palmer drought severity index to determine22·

· · · ·      relative dryness and indicated -- those23·

· · · ·      results indicated that the area had the24·

· · · ·      potential for mild drought.··Also of note is25·

COMMONWEALTH REPORTERS, LLC    804-859-2051



Page 84

· · · ·      that DEQ staff reviewed data that is used by·1·

· · · ·      the Virginia Drought Monitoring task force·2·

· · · ·      and looked back at what designations had·3·

· · · ·      been made at that time of the delineation.·4·

· · · · · · · · · ··                   And at the time of the·5·

· · · ·      delineation, the Virginia Drought Monitoring·6·

· · · ·      task force had issued a drought watch for·7·

· · · ·      the region, but no drought was ever declared·8·

· · · ·      for that fall.·9·

· · · · · · · · · ··                   So following the receipt of10·

· · · ·      that PJD dated September 15th and the11·

· · · ·      supplement dated September 24th, as well as12·

· · · ·      the explanatory memo dated September 24th,13·

· · · ·      the applicant submitted updated application14·

· · · ·      materials.15·

· · · · · · · · · ··                   They revised their impact16·

· · · ·      totals.··And they revised their mitigation17·

· · · ·      plan to reflect those -- the updated surface18·

· · · ·      waters determination.19·

· · · · · · · · · ··                   DEQ then reviewed all of the20·

· · · ·      updated application materials, including all21·

· · · ·      of the alternatives analysis in light of22·

· · · ·      this new information.··Next slide, please.23·

· · · ·      Okay.··The next comment category that I will24·

· · · ·      go over is the LEDPA.··And just as a25·
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· · · ·      reminder, that stands for least·1·

· · · ·      environmentally damaging practical·2·

· · · ·      alternative, the LEDPA analysis and LEDPA·3·

· · · ·      determination.·4·

· · · · · · · · · ··                   The staff received several·5·

· · · ·      comments pertaining to the LEDPA analysis.·6·

· · · ·      And these comments stated that the·7·

· · · ·      applicant's preferred site is not the least·8·

· · · ·      environmentally damaging practical·9·

· · · ·      alternative.10·

· · · · · · · · · ··                   Comments stated that under 40411·

· · · ·      (b) (1) guidelines, there's a requirement to12·

· · · ·      presume the applicable -- or excuse me --13·

· · · ·      practicable alternatives exist in uplands14·

· · · ·      for projects that are not water-dependent.15·

· · · · · · · · · ··                   Comments stated that the16·

· · · ·      applicant's consideration of alternatives17·

· · · ·      only in Hanover County and also within three18·

· · · ·      miles of I-95 was inappropriate.19·

· · · · · · · · · ··                   Comments stated that the20·

· · · ·      applicant did not need an L-shaped building21·

· · · ·      and that this was just a desire.··Comments22·

· · · ·      stated that because the applicant entered23·

· · · ·      into a letter of agreement with the owner of24·

· · · ·      Alternative Four, known as the Graymont25·
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· · · ·      site, then Alternative Four could not be·1·

· · · ·      considered impracticable.··Several comments·2·

· · · ·      concerning Alternative Three were received.·3·

· · · · · · · · · ··                   These included that·4·

· · · ·      Alternative Three was only abandoned by the·5·

· · · ·      applicant when another use for the site was·6·

· · · ·      found.·7·

· · · · · · · · · ··                   Comments were received·8·

· · · ·      regarding Alternative Three, that DEQ found·9·

· · · ·      that that alternative was the best choice10·

· · · ·      for the project.··Next slide, please.11·

· · · · · · · · · ··                   And additionally, that the12·

· · · ·      applicant had falsely claimed that13·

· · · ·      alternative three was no longer available14·

· · · ·      because of zoning requirements making15·

· · · ·      distribution centers a prohibited use.16·

· · · · · · · · · ··                   Several comments were received17·

· · · ·      regarding the cost analysis.··And those18·

· · · ·      comments specifically spoke to $1.5M19·

· · · ·      incentive from the county that had not been20·

· · · ·      included in the cost analysis that applied21·

· · · ·      to all sites.··And that incentive was for22·

· · · ·      utility work and improvements.··Comments23·

· · · ·      were received that the fair market value of24·

· · · ·      property should not be included in a cost25·
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· · · ·      analysis since land is a tangible asset and·1·

· · · ·      that costs associated with lost cost savings·2·

· · · ·      from re-zoning efforts and acquisition of·3·

· · · ·      offsite easement is not appropriate for·4·

· · · ·      inclusion in the cost analysis.·5·

· · · · · · · · · ··                   Comments specific to the cost·6·

· · · ·      analysis for Alternative Three, DEQ received·7·

· · · ·      comments that stated that it was·8·

· · · ·      inappropriate for the applicant to include a·9·

· · · ·      $10M cost to extend Hill Carter Parkway in10·

· · · ·      the Town of Ashland because the Town of11·

· · · ·      Ashland did not require that road project as12·

· · · ·      a condition of development of that site, and13·

· · · ·      that the applicant had overstated the land14·

· · · ·      cost associated with Alternative Three15·

· · · ·      because they originally had intended to16·

· · · ·      carve out that portion of the project when17·

· · · ·      they were consider -- excuse me.18·

· · · · · · · · · ··                   That the applicant had19·

· · · ·      intended to carve out a portion of the20·

· · · ·      project when they were considering that21·

· · · ·      site.··So as you all are aware from your22·

· · · ·      Board materials, this is a pretty in-depth23·

· · · ·      snapshot of the LEDPA comments that we did24·

· · · ·      receive.··The Board book materials do25·

COMMONWEALTH REPORTERS, LLC    804-859-2051



Page 88

· · · ·      incorporate more detailed and a more·1·

· · · ·      extensive list of those LEDPA comments, but·2·

· · · ·      these are the ones that we thought·3·

· · · ·      appropriate for presenting to you today.·4·

· · · · · · · · · ··                   Next slide, please.··So the·5·

· · · ·      VWP program, and -- and first, let me pause·6·

· · · ·      and say I apologize.··Some of this will be·7·

· · · ·      repetitive.··I know Melanie went over a few·8·

· · · ·      of these things, and we should've·9·

· · · ·      coordinated our presentations better.10·

· · · · · · · · · ··                   But I wanted to just cover11·

· · · ·      briefly the 404 (b) (1) guidelines.··And the12·

· · · ·      VWP permit program incorporates those13·

· · · ·      federal 404 (b) (1) guidelines as part of14·

· · · ·      our program requirements.15·

· · · · · · · · · ··                   And in those guidelines, the16·

· · · ·      first step to -- to implement them is to17·

· · · ·      avoid surface waters in the -- for the18·

· · · ·      applicant to avoid surface waters.19·

· · · · · · · · · ··                   And then when the applicant20·

· · · ·      has determined that they can not avoid21·

· · · ·      surface waters, then they need to look to22·

· · · ·      how they can minimize the impact to surface23·

· · · ·      waters.··And then finally, for those impacts24·

· · · ·      that can not be avoided and that have been25·
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· · · ·      minimized, compensation is required in order·1·

· · · ·      to achieve the no net less goal of the·2·

· · · ·      program.··Under the 404 (b) (1) guidelines,·3·

· · · ·      the LEDPA analysis is conducted.·4·

· · · · · · · · · ··                   That LEDPA analysis -- again,·5·

· · · ·      least environmentally damaging practical·6·

· · · ·      alternative -- states that the LEDPA is that·7·

· · · ·      which is available and capable of being done·8·

· · · ·      after taking into consideration cost,·9·

· · · ·      existing technology and logistics in light10·

· · · ·      of overall project purpose.11·

· · · · · · · · · ··                   So the applicant submitted an12·

· · · ·      application and an alternatives analysis13·

· · · ·      that considered five alternatives and a14·

· · · ·      no-build alternative.15·

· · · · · · · · · ··                   Staff evaluated those16·

· · · ·      alternatives to determine whether or not17·

· · · ·      they meet the purpose and need for the18·

· · · ·      project, what the potential surface water19·

· · · ·      impact from -- from constructing at each of20·

· · · ·      those alternatives would be.21·

· · · · · · · · · ··                   And then consideration as to22·

· · · ·      whether or not each site was practical --23·

· · · ·      practicable based on cost, logistics and24·

· · · ·      technology.··Next slide, please.··So in25·
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· · · ·      accordance with the 404 (b) (1) guidelines,·1·

· · · ·      projects that are water-dependent do not·2·

· · · ·      require as rigorous of a view as a non-water·3·

· · · ·      dependent project.·4·

· · · · · · · · · ··                   And when a non-water dependent·5·

· · · ·      project proposes to impact surface waters,·6·

· · · ·      the burden of a detailed LEDPA analysis·7·

· · · ·      rests with the applicant.·8·

· · · · · · · · · ··                   Because this particular·9·

· · · ·      project is not water-dependent, the10·

· · · ·      applicant provided a detailed LEDPA analysis11·

· · · ·      which was reviewed by staff.12·

· · · · · · · · · ··                   The applicant considered, as13·

· · · ·      mentioned, five alternatives and a no-build.14·

· · · ·      But the no-build alternative was not an15·

· · · ·      option because it did not meet the16·

· · · ·      applicant's purpose and need and so no17·

· · · ·      further consideration was given.18·

· · · · · · · · · ··                   The applicant looked at -- at19·

· · · ·      five sites in Hanover County.··And Hanover20·

· · · ·      County was determined by the applicant to be21·

· · · ·      the best location for the project in order22·

· · · ·      to meet the purpose and need, and based on23·

· · · ·      the proximity to I-95 and logistical24·

· · · ·      efficiencies to serve existing stores in25·
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· · · ·      Northern Virginia as well as future stores·1·

· · · ·      to the south in North Carolina.··Staff·2·

· · · ·      reviewed each alternative to determine if·3·

· · · ·      they met purpose and need, to determine·4·

· · · ·      whether the -- what the amount of potential·5·

· · · ·      surface water impacts would be and whether·6·

· · · ·      the alternative was practicable taken into·7·

· · · ·      consideration costs, logistics and·8·

· · · ·      technology.·9·

· · · · · · · · · ··                   And just to iterate, when we10·

· · · ·      do -- when we did this alternatives11·

· · · ·      analysis, it was done originally with the12·

· · · ·      application materials originally received.13·

· · · · · · · · · ··                   And then this entire review14·

· · · ·      process was repeated in the fall when the15·

· · · ·      surface water impact increased for the16·

· · · ·      project.17·

· · · · · · · · · ··                   So during the application18·

· · · ·      review, staff asked the applicant about the19·

· · · ·      proposed L-shaped design -- specifically20·

· · · ·      called an L-shaped campus.21·

· · · · · · · · · ··                   And asked whether or not that22·

· · · ·      could be reconfigured in order to reduce the23·

· · · ·      amount of surface water impacts.··The24·

· · · ·      applicant indicated that for logistic25·
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· · · ·      purposes of a grocery distribution center,·1·

· · · ·      the L-shaped design was necessary to·2·

· · · ·      effectively implement cross docking and·3·

· · · ·      flow-thru.·4·

· · · · · · · · · ··                   The L-shaped design allows·5·

· · · ·      central operation points and reduced·6·

· · · ·      redundancy with common areas.··Details·7·

· · · ·      regarding the design and operation and·8·

· · · ·      logistics of the distribution center·9·

· · · ·      provided by the applicant provided a10·

· · · ·      sufficient explanation as to why the11·

· · · ·      L-shaped campus was necessary.12·

· · · · · · · · · ··                   Additionally, DEQ asked the13·

· · · ·      applicant about this letter of intent that14·

· · · ·      was raised by comments regarding Alternative15·

· · · ·      Four known as the Graymont site.16·

· · · · · · · · · ··                   And the -- the commenter17·

· · · ·      stated that because the applicant had18·

· · · ·      entered into a letter of intent that the19·

· · · ·      applicant could not claim that Alternative20·

· · · ·      Four was not practicable.21·

· · · · · · · · · ··                   So when asked about this22·

· · · ·      letter of intent, the applicant explained23·

· · · ·      that that letter was intent provided the24·

· · · ·      applicant the ability to access the site in25·
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· · · ·      order to conduct their due diligence,·1·

· · · ·      investigate the site and determine if it·2·

· · · ·      would meet their needs and what limitations·3·

· · · ·      may exist.·4·

· · · · · · · · · ··                   So staff determined that based·5·

· · · ·      on the information provided by the·6·

· · · ·      applicant, entering into a letter of intent·7·

· · · ·      with that property owner did not mean that·8·

· · · ·      the site was automatically deemed·9·

· · · ·      practicable under the LEDPA standards.10·

· · · · · · · · · ··                   So -- also, circling back to11·

· · · ·      the Alternative Three, Archie Cannon site,12·

· · · ·      comments had been received regarding the13·

· · · ·      prohibited uses of associated with that14·

· · · ·      site.15·

· · · · · · · · · ··                   And the applicant had16·

· · · ·      considered both Alternative four and17·

· · · ·      Alternative Three and the staff received18·

· · · ·      copies of correspondence associated with19·

· · · ·      those sites during the public comment20·

· · · ·      period.21·

· · · · · · · · · ··                   And upon reviewing the22·

· · · ·      information provided by the applicant and23·

· · · ·      provided by citizens -- the documentation24·

· · · ·      regarding these sites -- staff researched25·
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· · · ·      what exactly had gone on regarding the·1·

· · · ·      zoning requirement for Alternative Three,·2·

· · · ·      the Archie Cannon site.·3·

· · · · · · · · · ··                   And in fact, the applicant was·4·

· · · ·      correct in that after they had walked away·5·

· · · ·      from the site, Alternative Three had been·6·

· · · ·      re-zoned such that the Town of Ashland did·7·

· · · ·      not allow distribution centers on that site·8·

· · · ·      any longer.·9·

· · · · · · · · · ··                   So that was information and --10·

· · · ·      and links to information provided in the11·

· · · ·      Board material related to that particular12·

· · · ·      comment.··Next slide, please.13·

· · · · · · · · · ··                   So in response to comments14·

· · · ·      received about the cost analysis and -- and15·

· · · ·      I think that this is, you know, a real bulk16·

· · · ·      of the comments received during the comment17·

· · · ·      period.18·

· · · · · · · · · ··                   DEQ reviewed the comments19·

· · · ·      received that certain costs were20·

· · · ·      inappropriate or should not have been21·

· · · ·      included with the applicant's cost analysis.22·

· · · ·      And as a result, staff went back to the23·

· · · ·      applicant and informed them that particular24·

· · · ·      item should be removed from the cost25·
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· · · ·      analysis and the cost analysis resubmitted.·1·

· · · ·      And those items included removal of lost·2·

· · · ·      cost savings associated with re-zoning and·3·

· · · ·      offsite easement acquisitions that --·4·

· · · ·      because the Town of Ashland had not made·5·

· · · ·      extension of Hill Carter Parkway road·6·

· · · ·      extension a condition of site development,·7·

· · · ·      that that was not appropriate for inclusion.·8·

· · · · · · · · · ··                   And -- and also staff·9·

· · · ·      requested that the $1.5M in incentives for10·

· · · ·      utilities provided by the county be added to11·

· · · ·      each alternative cost analysis.12·

· · · · · · · · · ··                   So other items related to cost13·

· · · ·      were reviewed by staff.··Specifically,14·

· · · ·      comments -- those comments that property15·

· · · ·      purchase cost or land purchase cost should16·

· · · ·      not be included in the cost analysis.17·

· · · · · · · · · ··                   And the cost analysis is18·

· · · ·      conducted to determine whether an19·

· · · ·      alternative is unreasonably expensive or20·

· · · ·      not.21·

· · · · · · · · · ··                   And if it is determined to be22·

· · · ·      unreasonably expensive, it is that -- it is23·

· · · ·      therefore not practicable.··And property24·

· · · ·      purchase cost, in this case, is an expense25·
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· · · ·      that will be incurred by the applicant·1·

· · · ·      because the applicant does not own any of·2·

· · · ·      the properties that were evaluated.·3·

· · · · · · · · · ··                   So therefore, staff determined·4·

· · · ·      that inclusion of the property cost -- the·5·

· · · ·      land cost was appropriate in the cost·6·

· · · ·      analysis.·7·

· · · · · · · · · ··                   DEQ also considered those·8·

· · · ·      comments from citizens that the land cost of·9·

· · · ·      Alternative Three was inflated and that the10·

· · · ·      applicant had intended to carve out portions11·

· · · ·      of that site, and reviewed information that12·

· · · ·      the citizens had received under the Freedom13·

· · · ·      of Information Act from the Town of Ashland.14·

· · · · · · · · · ··                   And upon review of that15·

· · · ·      information and consideration of the16·

· · · ·      purchase of the property, staff determined17·

· · · ·      that the applicant would need to purchase18·

· · · ·      the properties -- the property in its19·

· · · ·      entirety.20·

· · · · · · · · · ··                   And therefore, that cost as21·

· · · ·      presented was appropriate because,22·

· · · ·      ultimately, any subdivision or future land23·

· · · ·      use decisions for Alternative Three or any24·

· · · ·      of the alternatives is only speculative in25·
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· · · ·      nature at this point.··So therefore, that·1·

· · · ·      cost remained in the applicant's cost·2·

· · · ·      analysis.··And then lastly, just to touch on·3·

· · · ·      the comment that DEQ had determined through·4·

· · · ·      its own analysis that Alternative Three was·5·

· · · ·      the most appropriate site.·6·

· · · · · · · · · ··                   In reviewing the alternatives,·7·

· · · ·      DEQ looked at each alternative under its·8·

· · · ·      internal wetland condition assessment tool,·9·

· · · ·      also known as WETCAT.10·

· · · · · · · · · ··                   And this was used to compare11·

· · · ·      surface water for each of the alternative12·

· · · ·      sites that were -- that were considered by13·

· · · ·      the applicant.14·

· · · · · · · · · ··                   Under WETCAT, the tool is used15·

· · · ·      to provide a water quality and habitat16·

· · · ·      conditional assessment for non-tidal17·

· · · ·      wetlands in Virginia.18·

· · · · · · · · · ··                   But it is not a tool that19·

· · · ·      takes into consideration whether sites are20·

· · · ·      practicable enough -- practicable or not21·

· · · ·      under the LEDPA analysis.··So while yes, DEQ22·

· · · ·      did look at each of the alternatives under23·

· · · ·      WETCAT, that WETCAT analysis was only for24·

· · · ·      purposes of comparing surface water impacts.25·
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· · · ·      But did not consider cost, logistics or·1·

· · · ·      technology in light of the project's purpose·2·

· · · ·      and need for -- for each of those·3·

· · · ·      alternatives.··Next slide, please.·4·

· · · · · · · · · ··                   So this slide represents a·5·

· · · ·      table of the comparison of all five·6·

· · · ·      alternatives considered by the applicant.·7·

· · · ·      And as you can see, Alternative Two has·8·

· · · ·      greater impact than the preferred site.·9·

· · · · · · · · · ··                   The Alternative Three and Four10·

· · · ·      considered by the applicant does have fewer11·

· · · ·      surface water impacts.··However, neither12·

· · · ·      site was determined by the applicant to meet13·

· · · ·      project purpose and need because it doesn't14·

· · · ·      allow for future expansion.15·

· · · · · · · · · ··                   Both alternatives three and16·

· · · ·      four are -- were determined by the applicant17·

· · · ·      to be cost prohibitive or not practicable18·

· · · ·      based on cost.··Alternative Three is 1.619·

· · · ·      times the cost of the preferred site.20·

· · · · · · · · · ··                   And Alternative Four is more21·

· · · ·      than two times greater than the preferred22·

· · · ·      site.··And then, just to speak briefly about23·

· · · ·      Alternative One.··Alternative One has about24·

· · · ·      the same amount of wetland impacts as the25·
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· · · ·      preferred site and is projected to be about·1·

· · · ·      90% of the costs of the preferred site.·2·

· · · ·      However, the applicant explained that·3·

· · · ·      Alternative One requires re-zoning and·4·

· · · ·      acquisition of offsite easement.·5·

· · · · · · · · · ··                   And stated that the time that·6·

· · · ·      it would take for them to acquire the·7·

· · · ·      property, conduct due diligence, re-zone --·8·

· · · ·      if possible -- and acquire the necessary·9·

· · · ·      offsite easements, that represented a10·

· · · ·      greater risk and expense to the applicant.11·

· · · · · · · · · ··                   And therefore, applicant --12·

· · · ·      excuse me, Alternative One was not chosen as13·

· · · ·      the applicant's preferred alternative.··Next14·

· · · ·      slide, please.15·

· · · · · · · · · ··                   So that is a summary of those16·

· · · ·      comments we received during the comment17·

· · · ·      period.··Following the comment period and as18·

· · · ·      we were continuing our review and drafting19·

· · · ·      our materials for the Board, we did receive20·

· · · ·      some new comments.21·

· · · · · · · · · ··                   And I believe that the Board22·

· · · ·      was forwarded these comments.··And I thought23·

· · · ·      that, in light of those comments -- at least24·

· · · ·      one particular -- it would be important to25·
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· · · ·      address that with the Board.··And that·1·

· · · ·      comment was that a new -- the construction·2·

· · · ·      of a new distribution center of comparable·3·

· · · ·      size to the -- to the project being·4·

· · · ·      considered by the Board, is being proposed·5·

· · · ·      at Alternative Four -- or the Graymont site.·6·

· · · · · · · · · ··                   And DEQ is well aware of that·7·

· · · ·      new distribution center at Alternative Four.·8·

· · · ·      And matter of fact, a permit was approved·9·

· · · ·      for that project either last week or the10·

· · · ·      week before.11·

· · · · · · · · · ··                   And while it is a similar12·

· · · ·      size, it is not for a grocery distribution13·

· · · ·      center.··Also, the configuration associated14·

· · · ·      with the new project on Alternative Four15·

· · · ·      differs from the configuration that the16·

· · · ·      Wegmans Distribution Center and Wegmans Food17·

· · · ·      Markets have indicated as necessary for18·

· · · ·      their project.19·

· · · · · · · · · ··                   Next slide, please.··And just20·

· · · ·      to mention, other -- the other comments that21·

· · · ·      were received and forwarded to the Board22·

· · · ·      related to secondary impacts, these were23·

· · · ·      similar to other comments related to24·

· · · ·      secondary impacts received during the25·
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· · · ·      comment period.··And the response from staff·1·

· · · ·      remains relevant for secondary impacts·2·

· · · ·      associated with that -- with that comment·3·

· · · ·      that had been received.·4·

· · · · · · · · · ··                   So -- also after the close of·5·

· · · ·      the comment period, the Agency received·6·

· · · ·      several requests for a new public comment·7·

· · · ·      period and hearing, specifically stating·8·

· · · ·      that new information had been provided by·9·

· · · ·      the applicant that had resulted in10·

· · · ·      significant change to the permit.11·

· · · · · · · · · ··                   And that a new comment period12·

· · · ·      and hearing must be held.··And you know,13·

· · · ·      just for purposes of -- of information,14·

· · · ·      typically an additional comment period15·

· · · ·      and/or hearing is only held when there are16·

· · · ·      significant changes to a proposed project or17·

· · · ·      when there are changes to a draft permit18·

· · · ·      that make it less stringent.19·

· · · · · · · · · ··                   And the history associated20·

· · · ·      with this particular project, there had been21·

· · · ·      substantial increases in the proposed22·

· · · ·      impacts due to the new information that was23·

· · · ·      received in September of 2020.··And24·

· · · ·      therefore, the Agency proceeded with a new25·
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· · · ·      comment period and a new hearing in the·1·

· · · ·      fall.··However, the new information that was·2·

· · · ·      submitted by the applicant in December of·3·

· · · ·      2020 following the close of the comment·4·

· · · ·      period was in response to public comment and·5·

· · · ·      were -- was to make changes relevant to the·6·

· · · ·      cost analysis based on comments received on·7·

· · · ·      that cost analysis.·8·

· · · · · · · · · ··                   The applicant did not propose·9·

· · · ·      any new surface water impacts.··There was no10·

· · · ·      change in the overall LEDPA determination11·

· · · ·      for the proposed project.12·

· · · · · · · · · ··                   And there were -- there were13·

· · · ·      no changes proposed to the draft permit14·

· · · ·      since the close of that previous comment15·

· · · ·      period.··So therefore, no new additional16·

· · · ·      comment period or hearing was deemed17·

· · · ·      necessary.··Next slide, please.18·

· · · · · · · · · ··                   So staff conclusion, as19·

· · · ·      mentioned, there have not been any changes20·

· · · ·      proposed to the draft permit in response to21·

· · · ·      comment.··And next slide, please.··And22·

· · · ·      again, you guys saw this table at the23·

· · · ·      beginning of the presentation.··It is a24·

· · · ·      summary of the impact associated with this25·
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· · · ·      project.··Again, it is 14.85 total impact.·1·

· · · ·      Compensatory mitigation from the purchase of·2·

· · · ·      credits at the New Kent environmental bank·3·

· · · ·      for a total of 29.41 wetland credits is·4·

· · · ·      required by the permit.·5·

· · · · · · · · · ··                   Next slide, please.··And I'm·6·

· · · ·      happy to take any questions that the Board·7·

· · · ·      may have.·8·

··9·

· · · · · · · ··               MR. HAYES:· ·Madame Chairman.··I've10·

· · · ·      got a couple of questions.··Excellent11·

· · · ·      presentation, Jaime, as always.··Yes.12·

·13·

· · · · · · · ··               MS. WOOD:··Jim.14·

·15·

· · · · · · · ··               MR. LOFTON:··Yes.··I'm wondering if16·

· · · ·      we can take a break.··We've been going for17·

· · · ·      two hours now.··Can we take a short break18·

· · · ·      and then come back with questions, because I19·

· · · ·      have a lot of questions.20·

·21·

· · · · · · · ··               MR. HAYES:··I just had two, so22·

· · · ·      maybe we could do mine --23·

·24·

· · · · · · · ··               MS. WOOD:··Yeah.··We could take a25·
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· · · ·      -- well, what are you thinking, Jim, like·1·

· · · ·      three minutes?·2·

··3·

· · · · · · · ··               MR. LOFTON:··Five minutes.·4·

··5·

· · · · · · · ··               MS. WOOD:··Five minutes?··Okay.·6·

··7·

· · · · · · · ··               MR. HAYES:··Okay.·8·

··9·

· · · · · · · ··               MS. WOOD:··We'll take a five-minute10·

· · · ·      break and we'll come back with -- with --11·

· · · ·      and proceed with questions for Jaime.12·

·13·

· · · · · · · ··               MR. HAYES:··Okay.14·

·15·

· · · · ··         (The virtual State Water Control Board16·

·meeting went off the record at 12:00 p.m., and17·

·resumed at 12:10 p.m.··The Board's agenda resumed as18·

·follows:)19·

·20·

· · · · · · · ··               MS. WOOD:··Thank you, everybody for21·

· · · ·      pausing with us for a few minutes while we22·

· · · ·      took a quick break.··We've just finished23·

· · · ·      Ms. Robb's presentation.··Thank you, Jaime,24·

· · · ·      for that great presentation.··And Tim Hayes,25·
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· · · ·      I believe you had some questions.·1·

··2·

· · · · · · · ··               MR. HAYES:··Just a couple, two or·3·

· · · ·      three.··Jaime, I -- that was a great·4·

· · · ·      presentation.··I appreciate you putting all·5·

· · · ·      the effort into it and I'm sure the rest of·6·

· · · ·      the Board does, too.·7·

· · · · · · · · · ··                   If I understand correctly,·8·

· · · ·      Alternative Four, you said there was another·9·

· · · ·      distribution center that's been approved10·

· · · ·      there?11·

·12·

· · · · · · · ··               MS. ROBB:··Yes, sir, that's13·

· · · ·      correct.14·

·15·

· · · · · · · ··               MR. HAYES:··Okay.··So -- so that16·

· · · ·      would seem to me to indicate that17·

· · · ·      Alternative Four would no longer be an18·

· · · ·      alternative.··Somebody else must own the19·

· · · ·      property.··Is that right?20·

·21·

· · · · · · · ··               MS. ROBB:··That -- that's correct,22·

· · · ·      sir.23·

·24·

· · · · · · · ··               MR. HAYES:··Okay.··The other sites25·
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· · · ·      that appeared -- at least several of them·1·

· · · ·      have fairly extensive stream impacts,·2·

· · · ·      whereas the chosen alternative does not have·3·

· · · ·      any stream impacts.··Is avoidance of stream·4·

· · · ·      impacts one of the -- one of the desirable·5·

· · · ·      criteria in this program?·6·

··7·

· · · · · · · ··               MS. ROBB:··Well, the -- there isn't·8·

· · · ·      -- stream impacts do not rank any higher·9·

· · · ·      than wetland impacts, per se.10·

·11·

· · · · · · · ··               MR. HAYES:··Uh-huh.12·

·13·

· · · · · · · ··               MS. ROBB:··But ultimately, part of14·

· · · ·      the problem with stream impacts is that if15·

· · · ·      you're talking a perennial stream, use of16·

· · · ·      the site becomes limited because of CBA17·

· · · ·      requirements.18·

· · · · · · · · · ··                   So certain buffer requirements19·

· · · ·      limit the -- the available area of the site.20·

· · · ·      But when we do our analysis, we look at all21·

· · · ·      surface water impacts, not -- you know --22·

· · · ·      again, we don't look at streams over23·

· · · ·      wetlands or vice versa.24·

·25·
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· · · · · · · ··               MR. HAYES:··Okay.··But the·1·

· · · ·      Chesapeake Bay Preservation Act would --·2·

· · · ·      would require them to buffer back -- what·3·

· · · ·      was it -- 100 feet from those surface·4·

· · · ·      streams?·5·

··6·

· · · · · · · ··               MS. ROBB:··For perennial streams,·7·

· · · ·      yes, sir.·8·

··9·

· · · · · · · ··               MR. HAYES:··Right.··Okay, and just10·

· · · ·      one more question.··The L-shaped building, I11·

· · · ·      got the impression from your presentation12·

· · · ·      that that's standard practice for Wegmans at13·

· · · ·      their other distributions centers.··Is that14·

· · · ·      a correct conclusion?15·

·16·

· · · · · · · ··               MS. ROBB:··Well, the information17·

· · · ·      provided by the applicant to the Agency was18·

· · · ·      that they used the existing distribution19·

· · · ·      centers that they operate to come up with20·

· · · ·      the most efficient and logistical --21·

· · · ·      logistically -- logistical operations.··So22·

· · · ·      the existing distribution centers, I'm not23·

· · · ·      sure if they are, in fact, an L-shape.··But24·

· · · ·      that design and need was based on what the25·
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· · · ·      applicant thought was best for·1·

· · · ·      implementation at the Hanover Distribution·2·

· · · ·      Center.·3·

··4·

· · · · · · · ··               MR. HAYES:··Based on -- based on·5·

· · · ·      their experience in the business, I take it.·6·

··7·

· · · · · · · ··               MS. ROBB:··Yes, sir.·8·

··9·

· · · · · · · ··               MR. HAYES:··Right.··Okay.··That's10·

· · · ·      all I had, thank you.11·

·12·

· · · · · · · ··               MS. WOOD:··Jim.13·

·14·

· · · · · · · ··               MR. LOFTON:··Thank you for your15·

· · · ·      presentation, Jaime.··It was certainly very16·

· · · ·      thorough.··I do want to put on the record17·

· · · ·      that Paula Jasinski and I had the18·

· · · ·      opportunity to go out to the site on19·

· · · ·      Saturday.20·

· · · · · · · · · ··                   And we -- we had a chance to21·

· · · ·      walk through part of the site with -- with22·

· · · ·      Jaime -- Ms. Robb and Mr. Golden and one23·

· · · ·      other DEQ employee, and two of the Wegmans'24·

· · · ·      representatives.··So Jaime, you probably25·
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· · · ·      won't be surprised by some of my questions·1·

· · · ·      because I asked them when I was out at the·2·

· · · ·      site.··But I want to pick up on the L-shaped·3·

· · · ·      campus, which Wegmans states is required or·4·

· · · ·      is necessary for the grocery distribution·5·

· · · ·      logistics.·6·

· · · · · · · · · ··                   I understand, though, that the·7·

· · · ·      Pottsville distribution center is broken·8·

· · · ·      into two buildings.··You mentioned the·9·

· · · ·      Pottsville site and another one, I think, in10·

· · · ·      New York.11·

· · · · · · · · · ··                   And it's my understanding that12·

· · · ·      -- that the Pottsville site is divided into13·

· · · ·      two.··Those -- if -- could you go back to14·

· · · ·      slide number -- slide number eight, please?15·

·16·

· · · · · · · ··               MS. HARRIS:··Give me a second.17·

· · · ·      Slide eight, and that should be it.··Is that18·

· · · ·      the correct one?19·

·20·

· · · · · · · ··               MR. LOFTON:··Yes.··So I -- I see21·

· · · ·      the L-shaped design there.··And I -- I did22·

· · · ·      ask this question, both of Wegmans -- the23·

· · · ·      Wegmans' representative and -- and the DEQ24·

· · · ·      staff.··Why couldn't this building -- this25·
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· · · ·      L-shape building -- be divided into two·1·

· · · ·      buildings and miss the wetlands area·2·

· · · ·      entirely.··Just like, apparently, was done·3·

· · · ·      in the -- at the Pottsville site.·4·

··5·

· · · · · · · ··               MS. ROBB:··Mr. Lofton, are you·6·

· · · ·      ready for a response?··I know that we talked·7·

· · · ·      in the field, but -- so that the other Board·8·

· · · ·      can hear the Agency's response to that?·9·

·10·

· · · · · · · ··               MR. LOFTON:··Yes.11·

·12·

· · · · · · · ··               MS. ROBB:··Okay.··I didn't want to13·

· · · ·      cut you off.··I apologize.··So you know, the14·

· · · ·      -- the staff did ask about the L-shaped15·

· · · ·      building and the design considerations for16·

· · · ·      the site in order to further minimize and17·

· · · ·      avoid wetlands.18·

· · · · · · · · · ··                   And that was considered both19·

· · · ·      at the initial application review as well as20·

· · · ·      during the review of all of the revised21·

· · · ·      materials.··And you know, again, the22·

· · · ·      applicant has stated that that L-shaped23·

· · · ·      campus is required for their daily24·

· · · ·      operational logistics, and explained that25·
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· · · ·      processes for their grocery distribution·1·

· · · ·      operation called flow-thru and cross docking·2·

· · · ·      -- which minimizes the need for long term·3·

· · · ·      storage of product -- ultimately results in·4·

· · · ·      a reduced footprint and reduced storage time·5·

· · · ·      for the warehouses.·6·

· · · · · · · · · ··                   Additionally, as explained to·7·

· · · ·      us when we -- when staff asked about that·8·

· · · ·      L-shaped design, the applicant indicated·9·

· · · ·      that it reduces redundancy associated with10·

· · · ·      employee parking, employee entrances, common11·

· · · ·      areas, administrative offices, equipment12·

· · · ·      storage and maintenance areas.13·

· · · · · · · · · ··                   And provides that, you know,14·

· · · ·      one -- kind of one central location for15·

· · · ·      those things.··And -- and ultimately, based16·

· · · ·      on their information that they used, their17·

· · · ·      existing experience of warehouse logistics18·

· · · ·      to come up with that L-shaped design.19·

· · · · · · · · · ··                   And they included it in their20·

· · · ·      purpose and need of the project.··Then staff21·

· · · ·      found that the L-shaped building -- that the22·

· · · ·      applicant had satisfied the questions on the23·

· · · ·      L-shaped building.··But we do have24·

· · · ·      representatives of the applicant that are25·
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· · · ·      available to answer questions if you'd like·1·

· · · ·      for them to speak further to the points I·2·

· · · ·      just mentioned.·3·

··4·

· · · · · · · ··               MR. LOFTON:··Yes, indeed.··As I·5·

· · · ·      said out at the site, it sounds like an·6·

· · · ·      efficiency issue for -- for Wegmans which,·7·

· · · ·      to me, does not meet one of the criteria in·8·

· · · ·      the -- in the regulations.·9·

· · · · · · · · · ··                   And I'm going to refer back to10·

· · · ·      that helpful presentation that Melanie gave11·

· · · ·      us.··And she referred to the guidelines for12·

· · · ·      specification of disposal sites for dredged13·

· · · ·      or fill material from 40 CFR, Part 230 which14·

· · · ·      says, except as provided under Section 40415·

· · · ·      (b) (2), no discharge of dredged or fill16·

· · · ·      material shall be permitted if there is a17·

· · · ·      practicable alternative to the proposed18·

· · · ·      discharge, would have less adverse impact on19·

· · · ·      the aquatic ecosystem, so long as the20·

· · · ·      alternative does not have other significant21·

· · · ·      adverse environmental consequences.··So the22·

· · · ·      -- the efficiency answer, for me, is just23·

· · · ·      not enough.··Especially given that24·

· · · ·      apparently Wegmans has another facility25·
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· · · ·      where the -- this L-shape is divided into·1·

· · · ·      two.··It looks like to me that could be done·2·

· · · ·      here at this site.·3·

· · · · · · · · · ··                   And I'm going to need a better·4·

· · · ·      explanation from Wegmans to -- to know why·5·

· · · ·      this red or brown area on this diagram is·6·

· · · ·      completely covered and couldn't be done some·7·

· · · ·      other way.·8·

· · · · · · · · · ··                   So I'd also like to ask you·9·

· · · ·      about the other alternatives.··Could you go10·

· · · ·      back to slide 40, please?11·

·12·

· · · · · · · ··               MS. ROBB:··I think Deb's trying to13·

· · · ·      get us there on that -- back to that part.14·

· · · ·      I know there's a little bit of delay on our15·

· · · ·      -- on my end.··There we go.16·

·17·

· · · · · · · ··               MS. HARRIS:··Is this it?18·

·19·

· · · · · · · ··               MR. LOFTON:··Yes.··So what I'm --20·

· · · ·      what I'm looking at here is Alternative One,21·

· · · ·      that's about the same amount of wetlands.22·

· · · ·      Alternative two, again, about 15 acres of23·

· · · ·      wetlands.··Is that right?··And then three --24·

·25·
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· · · · · · · ··               MS. ROBB:··14 -- I'm sorry.·1·

··2·

· · · · · · · ··               MR. LOFTON:··Both of those have 15·3·

· · · ·      acres of wetlands?·4·

··5·

· · · · · · · ··               MS. ROBB:··They do, but Alternative·6·

· · · ·      Two also has about a half of mile of linear·7·

· · · ·      stream impacts in addition to the wetland·8·

· · · ·      impacts.·9·

·10·

· · · · · · · ··               MR. LOFTON:··Right.··So Alternative11·

· · · ·      Three and Alternative Four, did I hear you12·

· · · ·      say that those alternatives are -- are no13·

· · · ·      longer available?14·

·15·

· · · · · · · ··               MS. ROBB:··If I can provide some16·

· · · ·      explanation to that.··So Alternative Three17·

· · · ·      would have happened as that was considered18·

· · · ·      by the applicant.19·

· · · · · · · · · ··                   Since the time that the20·

· · · ·      applicant submitted their application for21·

· · · ·      the preferred site to DEQ, the Town of22·

· · · ·      Ashland has re-zoned or changed some of23·

· · · ·      their zoning criteria associated with that24·

· · · ·      particular site.··And the Town of Ashland no25·
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· · · ·      longer allows distribution centers as a·1·

· · · ·      permitted use on that Archie Cannon site.·2·

· · · ·      So that is the, you know, one of the issues·3·

· · · ·      associated with Alternative Three in·4·

· · · ·      addition to cost and the logistics of not·5·

· · · ·      being able to meet future expansion.·6·

· · · · · · · · · ··                   And then Alternative Four,·7·

· · · ·      that site is being developed for another·8·

· · · ·      distribution center.··The permit was issued·9·

· · · ·      -- the VWP permit was issued by DEQ10·

· · · ·      approximately two weeks ago.11·

· · · · · · · · · ··                   The applicant had determined12·

· · · ·      that that also did not meet their purpose13·

· · · ·      and need and logistics because it did not14·

· · · ·      allow for future expansion.15·

· · · · · · · · · ··                   In that particular case, cost16·

· · · ·      was also determined not to be practicable --17·

· · · ·      or the site was determined not to be18·

· · · ·      practicable because of costs, because it was19·

· · · ·      greater than two times that of the preferred20·

· · · ·      site.21·

·22·

· · · · · · · ··               MR. LOFTON:··It -- it appears to me23·

· · · ·      that Alternative Three and Alternative Four24·

· · · ·      are off the table for reasons beyond the25·
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· · · ·      control of Wegmans at this point.··My·1·

· · · ·      question is they -- they looked at five·2·

· · · ·      sites.··But 40% of the sites are no longer·3·

· · · ·      available.··Why didn't they look at other·4·

· · · ·      alternatives?·5·

· · · · · · · · · ··                   And -- and I did hear you say·6·

· · · ·      that they wanted a site on I-95.··Last time·7·

· · · ·      I looked at the map, I-95 goes all the way·8·

· · · ·      from the -- the border in Northern Virginia·9·

· · · ·      all the way to the border in southern10·

· · · ·      Virginia.··Does this -- does this site have11·

· · · ·      to be located in Hanover County?12·

·13·

· · · · · · · ··               MS. ROBB:··Mr. Lofton, we asked14·

· · · ·      that exact question when we were doing our15·

· · · ·      application review regarding the site at16·

· · · ·      Hanover and -- and how they limited their17·

· · · ·      alternatives analysis to Hanover.18·

· · · · · · · · · ··                   And the applicant had specific19·

· · · ·      criterions they were considering.··But they20·

· · · ·      were also considering, you know, the I-9521·

· · · ·      corridor and environmental concerns with22·

· · · ·      various sites.··But they also were trying to23·

· · · ·      select a site that made the most sense for24·

· · · ·      serving both the Northern Virginia stores as25·
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· · · ·      well as the southern North Carolina stores.·1·

· · · ·      And currently, you know, the -- the·2·

· · · ·      applicant provided to staff a map of where·3·

· · · ·      their existing retail locations are and --·4·

· · · ·      that will be served immediately by the -- by·5·

· · · ·      the Hanover Distribution Center if approved.·6·

· · · · · · · · · ··                   And the -- the majority of·7·

· · · ·      those stores are located in the Northern·8·

· · · ·      Virginia area.··The -- the plans are that·9·

· · · ·      they will open those southern stores in the10·

· · · ·      -- in the future.11·

· · · · · · · · · ··                   But that was the information12·

· · · ·      explained to staff as to why they needed a13·

· · · ·      Hanover site because it was centrally14·

· · · ·      located, it allowed them to sufficiently15·

· · · ·      serve those existing stores right off the16·

· · · ·      bat, but then, also serve the -- the17·

· · · ·      southern stores.18·

· · · · · · · · · ··                   But again, you know, a19·

· · · ·      Wegmans' representative should be on the20·

· · · ·      phone to answer specific questions about the21·

· · · ·      -- the selection of the Hanover site.22·

·23·

· · · · · · · ··               MR. LOFTON:··I'll be -- I'll be24·

· · · ·      interested to hear that as well because the25·
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· · · ·      I-95 corridor is, of course, several hundred·1·

· · · ·      miles long in Virginia. And I'm not·2·

· · · ·      convinced that there aren't other·3·

· · · ·      practicable alternatives that aren't going·4·

· · · ·      to take 15 acres of inland non-tidal·5·

· · · ·      wetlands.·6·

· · · · · · · · · ··                   I'm going to pass at this·7·

· · · ·      point to Paula because I know she had some·8·

· · · ·      questions about the -- the delineation.·9·

·10·

· · · · · · · ··               MS. WOOD:··Yeah.··I'll -- thank11·

· · · ·      you, Jim.··Paula, you're up.12·

·13·

· · · · · · · ··               MS. JASINSKI:··Okay.··Thank you.14·

· · · ·      And thank you, Ms. Robb.··It was a -- it was15·

· · · ·      a thorough presentation.··And thank you also16·

· · · ·      for giving us a tour of the site on17·

· · · ·      Saturday.··It was nice to actually go out18·

· · · ·      and see it in person.19·

· · · · · · · · · ··                   I've a couple questions, most20·

· · · ·      are related to the wetland delineation21·

· · · ·      pieces.··And so I'll jump over to the WETCAT22·

· · · ·      tool that you've referenced at least once in23·

· · · ·      the presentation.··And looking at the24·

· · · ·      national wetland inventory delineation on25·
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· · · ·      the site, there are actually 60-some acres·1·

· · · ·      of wetlands, all non-tidal, on the site that·2·

· · · ·      I haven't seen referenced in any of our·3·

· · · ·      Board materials.·4·

· · · · · · · · · ··                   And I wanted to ask about the·5·

· · · ·      discrepancy there, as well as, you know, the·6·

· · · ·      -- the fact that it went from -- there was a·7·

· · · ·      draft permit issued for six -- what was it·8·

· · · ·      -- 6.12 acres that was faulty.·9·

· · · · · · · · · ··                   Then another delineation went10·

· · · ·      on and saw 14.85 acres, which was a11·

· · · ·      difference of 242% increase in wetlands12·

· · · ·      without a change in site plan.13·

· · · · · · · · · ··                   And that, to me, is concerning14·

· · · ·      in terms of protecting not only inland15·

· · · ·      non-tidal wetlands.··But also if you look at16·

· · · ·      the condition analysis on this, and somebody17·

· · · ·      mentioned the quality of wetlands, this is18·

· · · ·      ranked as the very highest available19·

· · · ·      anywhere in Virginia.20·

· · · · · · · · · ··                   It's one of, if not the only,21·

· · · ·      large tract of inland non-tidal wetlands in22·

· · · ·      that watershed.··And again, I haven't seen23·

· · · ·      it presented in that term in any of the24·

· · · ·      materials that have been provided to the25·
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· · · ·      Board.··You know, in total, it's 60 acres.·1·

· · · ·      And if there's a direct impact of 14.85 --·2·

· · · ·      assuming that that is correct -- that's·3·

· · · ·      still an impact, I think, to the wetland·4·

· · · ·      itself.·5·

· · · · · · · · · ··                   You're disrupting hydrology,·6·

· · · ·      you're disrupting the ecosystem services.·7·

· · · ·      And so I just wanted to see if you could·8·

· · · ·      talk through the change in that, that there·9·

· · · ·      wasn't a corresponding change in the site10·

· · · ·      plan.11·

· · · · · · · · · ··                   As well as how do you -- how12·

· · · ·      should we consider what WETCAT tells us and13·

· · · ·      about the habitat quality.14·

·15·

· · · · · · · ··               MS. ROBB:··Well, a lot of questions16·

· · · ·      packed into -- into that.··So I'm going to17·

· · · ·      try to dissect them.··And if I leave18·

· · · ·      something out, please remind me.19·

·20·

· · · · · · · ··               MS. JASINSKI:··Yeah.21·

·22·

· · · · · · · ··               MS. ROBB:··So first of all23·

· · · ·      regarding the national wetland inventory,24·

· · · ·      that is a tool that is used, you know, a25·
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· · · ·      desktop tool that can be used to get an idea·1·

· · · ·      of surface waters and what might be onsite.·2·

· · · ·      And obviously, a delineation in the field·3·

· · · ·      where ground-truthing has occurred, soil·4·

· · · ·      samples are -- are conducted, vegetation is·5·

· · · ·      assessed, and hydrology is identified is the·6·

· · · ·      best tools for determining how many surface·7·

· · · ·      waters are on a site.·8·

· · · · · · · · · ··                   We find quite often, frankly,·9·

· · · ·      that -- you know, sometimes it's a little10·

· · · ·      over, sometimes it's a little under.··But11·

· · · ·      never does a delineation exactly line up12·

· · · ·      with NWI.13·

·14·

· · · · · · · ··               MS. JASINSKI:··Sure.··Could I --15·

· · · ·      could I just add --16·

·17·

· · · · · · · ··               MS. ROBB:··Sure.18·

·19·

· · · · · · · ··               MS. JASINSKI:··I did look into that20·

· · · ·      over the last several days and explored the21·

· · · ·      literature because I'm familiar with22·

· · · ·      delineations and NWIs.··So I wanted to check23·

· · · ·      on the percentage.··And there are actual24·

· · · ·      journal articles out there saying that NWIs,25·

COMMONWEALTH REPORTERS, LLC    804-859-2051



Page 122

· · · ·      I realize are a desktop tool and they're·1·

· · · ·      more or less predictive.··But that they are·2·

· · · ·      over 90% accurate.·3·

· · · · · · · · · ··                   In terms of palustrine·4·

· · · ·      forested wetlands, which this is, that was·5·

· · · ·      the least accurate case and that came in at·6·

· · · ·      90.7% accuracy according to the wetlands·7·

· · · ·      journal.·8·

· · · · · · · · · ··                   So I just wanted that to be·9·

· · · ·      put on the record as well, is that I10·

· · · ·      understand that one is predictor and -- and11·

· · · ·      it's a desktop tool.··But it seems fairly12·

· · · ·      predictive.13·

·14·

· · · · · · · ··               MS. ROBB:··Yeah.··I have -- I have15·

· · · ·      not reviewed those articles, so yeah, I have16·

· · · ·      to -- have to take your word on that.··Not17·

· · · ·      familiar with those.··But -- but that is18·

· · · ·      why, you know, we do require a field19·

· · · ·      delineation because there can be20·

· · · ·      discrepancies.21·

· · · · · · · · · ··                   And we do want to identify all22·

· · · ·      of the surface waters onsite.··And I think23·

· · · ·      that in your -- in your question, you asked24·

· · · ·      about the various delineations that had been25·
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· · · ·      conducted on the site.··So the first·1·

· · · ·      delineation -- and I shouldn't say first·2·

· · · ·      because there is a long history of·3·

· · · ·      delineations and confirmations associated·4·

· · · ·      with this site.·5·

· · · · · · · · · ··                   But the October 2019·6·

· · · ·      confirmation from the Corps and the issuance·7·

· · · ·      of a PJD.··That had identified, I think,·8·

· · · ·      about 18 acres of wetlands onsite of which·9·

· · · ·      the applicant originally had proposed to10·

· · · ·      impact six acres.11·

· · · · · · · · · ··                   There were some concerns with12·

· · · ·      how that delineation was conducted in that13·

· · · ·      PJD and that's what resulted in the Corps14·

· · · ·      going back out in August of 2020 to take a15·

· · · ·      further look at that.16·

· · · · · · · · · ··                   And ultimately, determined17·

· · · ·      that there were about 30 acres of wetlands18·

· · · ·      on that site which this particular project19·

· · · ·      has the potential to result in impacts to 1520·

· · · ·      -- 14.85, almost 15 acres of wetlands.21·

· · · · · · · · · ··                   The Corps explained the22·

· · · ·      process for that delineation and23·

· · · ·      confirmation.··And as I explained before,24·

· · · ·      it's -- our State Water Control law allows25·
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· · · ·      us and tells us to use the JD's provided by·1·

· · · ·      the Corps.··And so, the members of the Corps·2·

· · · ·      that worked extensively on that delineation·3·

· · · ·      are available to answer questions of the·4·

· · · ·      Board regarding their work on that·5·

· · · ·      delineation.·6·

· · · · · · · · · ··                   I'm trying to think, what was·7·

· · · ·      -- can you -- can you remind me of your next·8·

· · · ·      question?··I think it had to do with the·9·

· · · ·      alternatives, the site --10·

·11·

· · · · · · · ··               MS. JASINSKI:··I have two --12·

·13·

· · · · · · · ··               MS. ROBB:··-- configurations.14·

·15·

· · · · · · · ··               MS. JASINSKI:··Yeah, I just had16·

· · · ·      two.··And I appreciate your patience because17·

· · · ·      I know I gave you a very multi-pronged18·

· · · ·      question there.19·

· · · · · · · · · ··                   But one of them was, when20·

· · · ·      you're talking about impacts, it doesn't --21·

· · · ·      you're talking about direct impact of22·

· · · ·      removal and filling.··But I didn't -- I23·

· · · ·      don't know that the impacts of disrupting24·

· · · ·      hydrology -- that's not included in the 1425·
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· · · ·      acres, correct?·1·

··2·

· · · · · · · ··               MS. ROBB:··That is not correct.·3·

· · · ·      That -- the secondary impacts from the·4·

· · · ·      reduction of hydrology are included in the·5·

· · · ·      14.85 acres addressed in the permit.·6·

··7·

· · · · · · · ··               MS. JASINSKI:··All right.··So then·8·

· · · ·      I'm still confused on the, you know, the·9·

· · · ·      difference between this 60 -- 60 plus acres10·

· · · ·      on WETCAT for the tool.··And again, that's a11·

· · · ·      contiguous palustrine emergent forested12·

· · · ·      wetland that's being shown, and then the13·

· · · ·      14.85.14·

· · · · · · · · · ··                   So I -- I won't belabor that15·

· · · ·      point.··But then the -- the second was one,16·

· · · ·      regardless there was a 242% increase in17·

· · · ·      wetlands reported for the site.18·

· · · · · · · · · ··                   And then -- I'm just -- for19·

· · · ·      clarification, I don't think that the site20·

· · · ·      plan changed after that increase was21·

· · · ·      submitted.··Is that right?22·

·23·

· · · · · · · ··               MS. ROBB:··The site plan was not24·

· · · ·      changed.··You know, we continued in the25·
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· · · ·      review of the alternatives to look for·1·

· · · ·      additional avoidance and minimization onsite·2·

· · · ·      at the preferred location.·3·

· · · · · · · · · ··                   Specifically, the items that·4·

· · · ·      we look at for avoidance and minimization is·5·

· · · ·      to make sure that crossing of surface waters·6·

· · · ·      is done at the narrowest portion of that·7·

· · · ·      surface water to minimize the amount of·8·

· · · ·      impact, ensuring that -- you know, asking·9·

· · · ·      questions as to how the building could be10·

· · · ·      reconfigured, additional levels is -- is11·

· · · ·      possible if additional levels can be added12·

· · · ·      to the vertical.13·

· · · · · · · · · ··                   You know, we asked those14·

· · · ·      questions of the applicant in the initial15·

· · · ·      application review.··And the same answers16·

· · · ·      still apply to -- to that increase in the --17·

· · · ·      to the change in materials as a result of18·

· · · ·      the increases.19·

· · · · · · · · · ··                   And you know, the applicant20·

· · · ·      had aligned the -- again, the utility21·

· · · ·      crossings, the road crossings in such a22·

· · · ·      manner that they were avoiding wetlands to23·

· · · ·      the maximum extend practicable at the24·

· · · ·      narrowest portion.··And also, you know, we25·
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· · · ·      -- when asked about going vertical with the·1·

· · · ·      project, the applicant indicated that the·2·

· · · ·      building height are already approaching the·3·

· · · ·      maximum allowable by local ordinances.·4·

· · · · · · · · · ··                   So all of those avoidance and·5·

· · · ·      minimization measures were -- you know,·6·

· · · ·      regardless of whether it would be six acres·7·

· · · ·      of impact or the 14 acres of impact.··Those·8·

· · · ·      same avoidance and minimization measures·9·

· · · ·      still apply in consideration of the site10·

· · · ·      design.11·

· · · · · · · · · ··                   So that is, you know, that --12·

· · · ·      that is why the site design looks the same13·

· · · ·      from the perspective of what was previously14·

· · · ·      proposed and what was later revised with the15·

· · · ·      surface water determination.16·

·17·

· · · · · · · ··               MS. DAVENPORT:··Madame Chairman, I18·

· · · ·      hate to break in.··This is Melanie.··I'm19·

· · · ·      having some technical difficulties on my end20·

· · · ·      in that we know what we could probably21·

· · · ·      provide better answers to these questions if22·

· · · ·      we had some assistance from both the23·

· · · ·      representative of the Corps and the Wegmans'24·

· · · ·      representative.··And I don't know how to get25·
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· · · ·      them let in to the meeting.·1·

··2·

· · · · · · · ··               MS. WOOD:··Yeah, I was going to --·3·

· · · ·      I was -- what I was going to try to -- to·4·

· · · ·      let staff -- finish this questions with·5·

· · · ·      staff and then give -- give Wegmans the·6·

· · · ·      floor for their five minutes and questions·7·

· · · ·      to them, as well as the Corps.·8·

· · · · · · · · · ··                   We can -- we can come back to·9·

· · · ·      that.··But Cindy, I know we have a -- a10·

· · · ·      delegate that has been signed up to speak.11·

· · · ·      And I just would like to -- I was just12·

· · · ·      trying to --13·

·14·

· · · · · · · ··               MS. BERNDT:··Madame Chair, don't --15·

·16·

· · · · · · · ··               MS. WOOD:··--··how we're going to17·

· · · ·      orchestrate that.18·

·19·

· · · · · · · ··               MS. BERNDT:··Yeah, don't currently20·

· · · ·      worry about the delegate.··I've been advised21·

· · · ·      by her legislative aide that she will not be22·

· · · ·      available until at least 2:00 o'clock.23·

·24·

· · · · · · · ··               MS. WOOD:··Okay.25·
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· · · · · · · ··               MS. BERNDT:··So you have some·1·

· · · ·      flexibility there as well.··And we can, you·2·

· · · ·      know, unmute Wegmans and the Corps'·3·

· · · ·      representatives at the Board's pleasure,·4·

· · · ·      whenever you're ready.·5·

··6·

· · · · · · · ··               MS. WOOD:··Yeah, I think if we·7·

· · · ·      could -- could -- Paula, has -- I guess, has·8·

· · · ·      Jaime answers your questions to a point?·9·

· · · ·      And would it be helpful to move on to10·

· · · ·      Wegmans and -- and allow them to have the11·

· · · ·      floor for a little bit?12·

· · · · · · · · · ··                   And then we can come back to13·

· · · ·      -- to those guys with questions as well.14·

· · · ·      And Jaime's obviously still live and we can15·

· · · ·      have the Corps on after that.16·

·17·

· · · · · · · ··               MS. JASINSKI:··Yeah.··I think18·

· · · ·      that's -- that's fine.··I mean, I appreciate19·

· · · ·      her addressing that so far.··The only last20·

· · · ·      question that I -- I don't think any of us21·

· · · ·      has asked yet is about the EJ connection.22·

· · · ·      And the only question I have on that, I23·

· · · ·      think, is fairly simple -- is that,24·

· · · ·      Ms. Robb, you mentioned that several Brown25·
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· · · ·      Grove residents provided comments.··I -- I·1·

· · · ·      just don't know what that number is.··I·2·

· · · ·      didn't know if you could provide any·3·

· · · ·      clarification on that.·4·

··5·

· · · · · · · ··               MS. ROBB:··I -- at this moment, I·6·

· · · ·      do not have a number that I can give you on·7·

· · · ·      that.··I might be able to get some estimates·8·

· · · ·      once the Board takes a break --·9·

·10·

· · · · · · · ··               MS. JASINSKI:··Okay.11·

·12·

· · · · · · · ··               MS. ROBB:··-- if that's something13·

· · · ·      you're interested in.··But you know, what14·

· · · ·      I'll add is that, you know, we heard from15·

· · · ·      several members that -- that live along and16·

· · · ·      live within the Brown Grove community.17·

· · · · · · · · · ··                   And that the, you know, EJ18·

· · · ·      issues and concerns that they raised.··As19·

· · · ·      well as residents in those subdivisions to20·

· · · ·      the southeast of the project, you know, also21·

· · · ·      raising concerns about EJ for their Brown22·

· · · ·      Grove neighbors.23·

·24·

· · · · · · · ··               MS. JASINSKI:··Thank you.25·
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· · · · · · · ··               MS. WOOD:··Very quickly, Jaime, I·1·

· · · ·      just had one -- one question sort of as a·2·

· · · ·      point of clarification.··I want to say that·3·

· · · ·      you said earlier -- very early in your·4·

· · · ·      presentation that Wegmans considered 309·5·

· · · ·      sites in Virginia.··Is that correct?·6·

··7·

· · · · · · · ··               MS. ROBB:··No.·8·

··9·

· · · · · · · ··               MS. WOOD:··Oh.10·

·11·

· · · · · · · ··               MS. ROBB:··No, I may have been12·

· · · ·      speaking too fast, Madame Chair.··They13·

· · · ·      considered five sites in Virginia.··But the14·

· · · ·      site that we are considering today is a15·

· · · ·      219-acre site.··So --16·

·17·

· · · · · · · ··               MS. WOOD:··Okay.··But the only site18·

· · · ·      to be considered were the five in Hanover.19·

·20·

· · · · · · · ··               MS. ROBB:··That's correct.21·

·22·

· · · · · · · ··               MS. WOOD:··Okay.23·

·24·

· · · · · · · ··               MR. GRANDIS:··Madame Chair, David25·
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· · · ·      Grandis, counsel to the Board.··I just had·1·

· · · ·      one -- one comment I wanted to make because·2·

· · · ·      it pertains to Ms. Jasinski's question about·3·

· · · ·      the discrepancy between the delineation·4·

· · · ·      performed by the Corps and certain desktop·5·

· · · ·      tools.·6·

· · · · · · · · · ··                   And I just want to point the·7·

· · · ·      Board to a provision of the Virginia Code·8·

· · · ·      that appears to address that situation.··And·9·

· · · ·      the Code Section is 62.1-44.15:21 regarding10·

· · · ·      impacts to wetlands.11·

· · · · · · · · · ··                   And then subsection C provides12·

· · · ·      the -- essentially, the Board shall use the13·

· · · ·      Corps' delineation manual to establish --14·

· · · ·      for delineating wetlands.15·

· · · · · · · · · ··                   And the last sentence of that16·

· · · ·      paragraph says, any delineation accepted by17·

· · · ·      the US Army Corps of Engineers as sufficient18·

· · · ·      for its exercise of jurisdiction, pursuant19·

· · · ·      to Section 404 of the Clean Water Act, shall20·

· · · ·      be determinative of the geographic area of21·

· · · ·      that delineated wetland.22·

·23·

· · · · · · · ··               MS. WOOD:··Thank you for that24·

· · · ·      clarification.··At this time, if there are25·
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· · · ·      no other questions for the Board at this·1·

· · · ·      point -- from the Board at this point for·2·

· · · ·      Jaime, I'd like to -- to move on to -- to·3·

· · · ·      Wegmans and let them have the floor for·4·

· · · ·      their five minutes of comment and follow up·5·

· · · ·      questions.·6·

··7·

· · · · · · · ··               MS. COHEN:··I'd like to -- I'd hate·8·

· · · ·      to slow us down, but I would like to ask one·9·

· · · ·      question, if I may.10·

·11·

· · · · · · · ··               MS. WOOD:··Please.12·

·13·

· · · · · · · ··               MS. COHEN:··Yeah.··I just wanted to14·

· · · ·      ask, you know, I'm getting the impression15·

· · · ·      from the materials and the dialogue today16·

· · · ·      that the main driver for the I-shape [sic]17·

· · · ·      of the facility at the Airpark is -- has to18·

· · · ·      do with Wegmans, things like their cross19·

· · · ·      docking, locations of offices, things like20·

· · · ·      that.21·

· · · · · · · · · ··                   But in Ms. Davenport's22·

· · · ·      presentation that we first saw today, she23·

· · · ·      listed other considerations that will come24·

· · · ·      into play like the location of utilities,25·
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· · · ·      the geology of the site, things like that.·1·

· · · ·      So I was just wondering if Jaime could·2·

· · · ·      clarify if there were other reasons beyond·3·

· · · ·      Wegmans' logistical reasons that they've·4·

· · · ·      presented that would also necessitate this·5·

· · · ·      shape and location of the facility on top of·6·

· · · ·      these wetlands.·7·

··8·

· · · · · · · ··               MS. ROBB:··Yes, ma'am.··Thank you.·9·

· · · ·      And I think that that's a great question.10·

· · · ·      You know, one of the issues with this11·

· · · ·      particular site does have to do with the12·

· · · ·      fact that it's such a flat site.13·

· · · · · · · · · ··                   And so for purposes of14·

· · · ·      stormwater management, they've had to15·

· · · ·      position that stormwater pond in the -- in16·

· · · ·      the southwestern -- south portion of the17·

· · · ·      project for purposes of moving that18·

· · · ·      stormwater from that impervious parking19·

· · · ·      area, as well as the -- the buildings.20·

· · · · · · · · · ··                   And just for clarification, it21·

· · · ·      is -- it is an L-shaped building.··And while22·

· · · ·      the applicant has --23·

·24·

· · · · · · · ··               MS. COHEN:··Okay.25·
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· · · · · · · ··               MS. ROBB:··-- has indicated that·1·

· · · ·      it's mostly -- you know, that it is a need·2·

· · · ·      of their project for their logistical·3·

· · · ·      warehouse operations, you know, they have·4·

· · · ·      indicated to us -- when we asked the·5·

· · · ·      question about separating those buildings or·6·

· · · ·      reconfiguring it, that doing so -- given the·7·

· · · ·      wetlands on the site, would result in·8·

· · · ·      additional wetlands impacts.·9·

· · · · · · · · · ··                   And I'm sure that the10·

· · · ·      applicant or their representatives will be11·

· · · ·      able to speak further to that.··But I do12·

· · · ·      know that, you know, when we talked to them13·

· · · ·      before about reconfiguring entrances, for14·

· · · ·      example, and roads throughout the site, they15·

· · · ·      had at that point minimized impacts16·

· · · ·      associated with the utilities and the road17·

· · · ·      crossings to the maximum extent that they18·

· · · ·      could.19·

·20·

· · · · · · · ··               MS. COHEN:··Okay, thank you.21·

·22·

· · · · · · · ··               MS. WOOD:··Any other questions for23·

· · · ·      now for Jaime?··Okay, I'd like to -- to give24·

· · · ·      the floor to Dan Aken and -- and any other25·
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· · · ·      representatives he needs from -- from·1·

· · · ·      Wegmans.··Mr. Aken, if you need to have us·2·

· · · ·      unmute any other members of your team, in·3·

· · · ·      case you need the help -- have them help·4·

· · · ·      answer questions --·5·

··6·

· · · · · · · ··               MS. BERNDT:··This is Cindy.··John·7·

· · · ·      Lain had actually emailed me that he's going·8·

· · · ·      to do the five-minute presentation-type·9·

· · · ·      thing for Wegmans.10·

·11·

· · · · · · · ··               MS. WOOD:··Okay, okay.12·

·13·

· · · · · · · ··               MS. BERNDT:··So Mr. Lain, since I'm14·

· · · ·      not exactly sure where you are, could you15·

· · · ·      raise your hand so Marilee can unmute you?16·

·17·

· · · · · · · ··               MS. TRETINA:··I -- I found him,18·

· · · ·      Cindy.··He's unmuted.19·

·20·

· · · · · · · ··               MS. BERNDT:··He's unmuted, okay.21·

·22·

· · · · · · · ··               MS. TRETINA:··Yeah.23·

·24·

· · · · · · · ··               MS. BERNDT:··Okay.··And -- and I25·
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· · · ·      guess you can go ahead and unmute Dan Aken,·1·

· · · ·      too, if he's --·2·

··3·

· · · · · · · ··               MS. TRETINA:··Yeah, I have.·4·

··5·

· · · · · · · ··               MS. BERNDT:··-- if they're·6·

· · · ·      separate.·7·

··8·

· · · · · · · ··               MS. TRETINA:··I have.·9·

·10·

· · · · · · · ··               MS. BERNDT:··All right.11·

·12·

· · · · · · · ··               MR. LAIN:··Thank you.··Madame13·

· · · ·      Chairperson, members of the Board, DEQ14·

· · · ·      staff, thanks a lot for giving us this15·

· · · ·      opportunity.··I guess one point of16·

· · · ·      clarification that -- my name's John Lain.17·

· · · · · · · · · ··                   I'm with McGuire Woods18·

· · · ·      representing the applicant.··I'm here with a19·

· · · ·      team that's nicely separated from Timmons in20·

· · · ·      -- in a room and Richmond and they're21·

· · · ·      available to answer questions.··And Dan Aken22·

· · · ·      and our Wegmans' representatives are in New23·

· · · ·      York available to answer questions.··I guess24·

· · · ·      what I just want to make sure is, would you25·

COMMONWEALTH REPORTERS, LLC    804-859-2051



Page 138

· · · ·      like us to -- to address the questions first·1·

· · · ·      that Ms. Jasinski and Mr. Lofton and others·2·

· · · ·      had raised, or do the sort of five-minute·3·

· · · ·      presentation and discussion and then get·4·

· · · ·      into the questions?·5·

· · · · · · · · · ··                   Because I can -- we can -- I'd·6·

· · · ·      like to do however makes it most efficient·7·

· · · ·      for you.·8·

··9·

· · · · · · · ··               MS. WOOD:··What's the pleasure of10·

· · · ·      the Board?··I mean, I -- I've kind of been11·

· · · ·      of the -- that we could just go with12·

· · · ·      directly with questions.··But if you guys13·

· · · ·      would like to hear -- hear their14·

· · · ·      presentation first, that's fine.15·

·16·

· · · · · · · ··               MR. HAYES:··I'd prefer the17·

· · · ·      questions first, since they're kind of fresh18·

· · · ·      in everybody's mind.··And then they can do19·

· · · ·      their presentation once we're finished with20·

· · · ·      that.21·

·22·

· · · · · · · ··               MS. WOOD:··Okay.··Okay, John.23·

·24·

· · · · · · · ··               MR. LAIN:··Madame Chair, all right.25·
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· · · ·      Well then, maybe let's -- I said let's --·1·

· · · ·      well, let's start with the L-shaped·2·

· · · ·      building, I think, because that's raised a·3·

· · · ·      lot of issues and we talked about that the·4·

· · · ·      other day.·5·

· · · · · · · · · ··                   And Dan Aken and others will·6·

· · · ·      be able to answer that.··But it'd be nice to·7·

· · · ·      go back to slide eight, I think, Jaime if we·8·

· · · ·      can.·9·

· · · · · · · · · ··                   Because being able to look at10·

· · · ·      the building and the site and where the11·

· · · ·      other wetlands are and where neighbors are12·

· · · ·      and things like that will be useful in that13·

· · · ·      discussion.14·

·15·

· · · · · · · ··               MS. HARRIS:··Give me a second, I'll16·

· · · ·      get it open.··Is that the one you wanted?17·

·18·

· · · · · · · ··               MR. LAIN:··Yes.··And I'll -- I'll19·

· · · ·      let Dan talk to logistics in a second.··And20·

· · · ·      -- and logistics, you know, does come into21·

· · · ·      the 404 (b) guidelines in terms of22·

· · · ·      efficiency.··And another word for logistics23·

· · · ·      in terms of what is a practicable24·

· · · ·      alternative considering costs, logistics,25·
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· · · ·      etcetera.··So that is a valid concern of the·1·

· · · ·      applicants as they're trying to -- to meet·2·

· · · ·      their purpose and need.·3·

· · · · · · · · · ··                   But I think one thing to point·4·

· · · ·      out is that if you look at the green and the·5·

· · · ·      brown and the -- you know, and the green on·6·

· · · ·      both sides that -- that if you do split the·7·

· · · ·      building up, even in setting aside·8·

· · · ·      efficiency, you are going to be moving into·9·

· · · ·      wetlands.10·

· · · · · · · · · ··                   So would it really be -- I11·

· · · ·      don't know that that's going go avoid that12·

· · · ·      many different wetland impacts to split the13·

· · · ·      building.··And it does push it closer to14·

· · · ·      Egypt Road, which is where we have, you15·

· · · ·      know, the -- for the closest residents.16·

· · · · · · · · · ··                   So I know Timmons and Wegmans17·

· · · ·      went over it 100 different million ways of18·

· · · ·      like laying this site out as to what would19·

· · · ·      work and talked about all sorts of things.20·

· · · · · · · · · ··                   But I think one conclusion,21·

· · · ·      with respect to the L-shape, is that even if22·

· · · ·      you did split it into two buildings, you're23·

· · · ·      still going to have -- it's not going to24·

· · · ·      reduce the impacts an enormous amount.··And25·
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· · · ·      then other than that, I'll turn it over to·1·

· · · ·      Dan to talk more about the logistics and the·2·

· · · ·      other Wegmans' facilities and sort of what·3·

· · · ·      they learned through talking with·4·

· · · ·      consultants as to how to best design this·5·

· · · ·      facility.·6·

··7·

· · · · · · · ··               MR. AKEN:··Thank you.··Thanks,·8·

· · · ·      John.··Good afternoon, members of -- of the·9·

· · · ·      Board.··This is Dan Aken with Wegmans Food10·

· · · ·      Markets.··I'm their director of real estate11·

· · · ·      for the chain.12·

· · · · · · · · · ··                   And I wanted to take just one13·

· · · ·      step back and -- and answer Mr. Lofton's14·

· · · ·      question starting from how many sites we15·

· · · ·      actually looked at.16·

· · · · · · · · · ··                   Starting three and a half or17·

· · · ·      four years ago, we engaged with a[n]18·

· · · ·      incentive-based consultant and one that19·

· · · ·      would help find locations for these types of20·

· · · ·      facilities.··We actually looked at21·

· · · ·      approximately 15 to 20 locations in both22·

· · · ·      Virginia and North Carolina, and had23·

· · · ·      incentive offers from six different24·

· · · ·      locations.··And at the same time, our25·
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· · · ·      logistics team was running analyses on where·1·

· · · ·      the best location was along the 95 corridor·2·

· · · ·      to help us reduce the maximum transportation·3·

· · · ·      miles possible.·4·

· · · · · · · · · ··                   And what was determined was·5·

· · · ·      that we -- within Hanover County was the·6·

· · · ·      ultimate epicenter, if you will, of where·7·

· · · ·      this facility needed to be located in order·8·

· · · ·      to minimize the amount of over road miles we·9·

· · · ·      have.10·

· · · · · · · · · ··                   And we've determined that by11·

· · · ·      locating within Hanover County.··We are able12·

· · · ·      to reduce -- assuming this facility were13·

· · · ·      built, we're able to reduce annual miles on14·

· · · ·      the road by 7.4M each year by being able to15·

· · · ·      locate in -- in this particular area.16·

· · · · · · · · · ··                   That's due to the proximity17·

· · · ·      and the number of stores we have in Northern18·

· · · ·      Virginia and Maryland, as well as North19·

· · · ·      Carolina.··So that was the -- we -- we have20·

· · · ·      a tendency to focus on the cost of the site.21·

· · · · · · · · · ··                   Those miles are very, very22·

· · · ·      meaningful -- not only from an environmental23·

· · · ·      perspective, but from a cost perspective24·

· · · ·      over the next 50-60 years to the company.25·
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· · · ·      So that's how we started off.··We ultimately·1·

· · · ·      were able to narrow that down to the -- the·2·

· · · ·      sites that you saw that were presented as·3·

· · · ·      part of these alternatives.·4·

· · · · · · · · · ··                   The other sites were·5·

· · · ·      determined to be either too small, they were·6·

· · · ·      not zoned appropriately, they did not have·7·

· · · ·      adequate utilities.·8·

· · · · · · · · · ··                   One of the other driving·9·

· · · ·      factors in our decision-making was to be10·

· · · ·      within a certain proximity to a dense enough11·

· · · ·      population where we could fulfill the up to12·

· · · ·      700 employment positions that we're filling13·

· · · ·      with this -- with this facility.14·

· · · · · · · · · ··                   RSC, retail service center, in15·

· · · ·      Pottsville, PA, has been in operation for16·

· · · ·      approximately 15 years now.··One of our17·

· · · ·      biggest challenges at that facility, aside18·

· · · ·      from the layout -- and I'll get into that in19·

· · · ·      a moment -- is continuing to be able to20·

· · · ·      fulfill the employment positions with the21·

· · · ·      amount of turnover there is in these types22·

· · · ·      of jobs.··We employ about the same number of23·

· · · ·      folks there and that was a driving concern.24·

· · · ·      So proximity to Richmond while also keeping25·
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· · · ·      that distance to Northern Virginia was --·1·

· · · ·      was a lot of the driving factor in overall·2·

· · · ·      geographic determination on where this site·3·

· · · ·      should be located.·4·

· · · · · · · · · ··                   So that's kind of the -- the·5·

· · · ·      back story to it.··On the specifics to the·6·

· · · ·      L-shape of the building -- and Ms. Robb is·7·

· · · ·      correct.··We -- a driving force to this is·8·

· · · ·      -- is two parts.·9·

· · · · · · · · · ··                   It's the efficiency to the10·

· · · ·      building.··But it's also the ability to help11·

· · · ·      separate the employee passenger vehicle12·

· · · ·      traffic from the truck traffic, which we're13·

· · · ·      able to accomplish with this layout.14·

· · · · · · · · · ··                   One of the concerns -- and it15·

· · · ·      was referenced that our Pottsville facility16·

· · · ·      does not use this.··It uses two parallel17·

· · · ·      warehouses.18·

· · · · · · · · · ··                   We -- out of a significant19·

· · · ·      concern with pedestrian safety and folks20·

· · · ·      having to contend with trucks coming into21·

· · · ·      and out of the facility, we actually had to22·

· · · ·      build a[n] over $1M skybridge to allow those23·

· · · ·      folks to get from one point in the complex24·

· · · ·      to another point in the complex.··Using this25·
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· · · ·      type of L-shape allows us to avoid that all·1·

· · · ·      together.··All employees are segregated to·2·

· · · ·      one side of the site.·3·

· · · · · · · · · ··                   And they're able to enter into·4·

· · · ·      that -- that nook of the building.··And all·5·

· · · ·      of the -- the trucks entering and exiting·6·

· · · ·      the facility are controlled by that -- that·7·

· · · ·      bottom entry point at the -- at the facility·8·

· · · ·      along Sliding Hill Road.·9·

· · · · · · · · · ··                   So pedestrian safety, employee10·

· · · ·      safety were large driving factors in that11·

· · · ·      L-shape.··I don't want to minimize the12·

· · · ·      environmental impacts because those concerns13·

· · · ·      were brought up to us as we were going14·

· · · ·      through our county proffer amendment and15·

· · · ·      site plan approval process.16·

· · · · · · · · · ··                   County staff asked us those17·

· · · ·      very same questions.··We worked with the18·

· · · ·      Timmons Group and we worked internally with19·

· · · ·      our own design staff to look at alternative20·

· · · ·      configurations on this specific site.21·

· · · · · · · · · ··                   And we quickly determined that22·

· · · ·      we -- no matter what we did with this23·

· · · ·      building, we were going to be impacting24·

· · · ·      approximately the same number of wetlands.25·
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· · · ·      So we ultimately came back to this·1·

· · · ·      configuration because it got us the greatest·2·

· · · ·      separation from residents on Egypt Road.·3·

· · · · · · · · · ··                   It got us the greatest·4·

· · · ·      separation from residents on the other side·5·

· · · ·      of Sliding Hill Road.··And we tried to avoid·6·

· · · ·      the quality wetlands to the extent that we·7·

· · · ·      could.·8·

· · · · · · · · · ··                   I -- I think that answers the·9·

· · · ·      questions that I heard that were directed10·

· · · ·      towards Wegmans, but happy to address them11·

· · · ·      if I've missed something.12·

·13·

· · · · · · · ··               MS. WOOD:··Any other questions for14·

· · · ·      Mr. Aken at the moment?15·

·16·

· · · · · · · ··               MR. LOFTON:··From what I heard you17·

· · · ·      say --18·

·19·

· · · · · · · ··               MS. WOOD:··Jim, I need you to stand20·

· · · ·      by.··John, I don't know if you want to21·

· · · ·      proceed.··Or Jim, do you have a question --22·

· · · ·      another question?23·

·24·

· · · · · · · ··               MR. LOFTON:··Yeah, I do.··So what I25·
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· · · ·      heard you say, Mr. Aken, was that there was·1·

· · · ·      a cost factor because you had to build a --·2·

· · · ·      a skybridge at the Pottsville site, and·3·

· · · ·      there was a safety issue.··My -- my question·4·

· · · ·      is with parking decks and a skybridge, could·5·

· · · ·      you not mitigate the safety issue?·6·

··7·

· · · · · · · ··               MR. AKEN:··We -- yes.··We believe·8·

· · · ·      we can because we've done so in Pottsville.·9·

· · · ·      So we can mitigate the safety issue.··But we10·

· · · ·      do not drastically reduce the impacts to the11·

· · · ·      wetlands.12·

· · · · · · · · · ··                   And in addition to that, we13·

· · · ·      bring the buildings and the parking around14·

· · · ·      the buildings closer into the areas that we15·

· · · ·      are showing as large buffer areas.16·

· · · · · · · · · ··                   And we're trying to balance17·

· · · ·      the feedback we received from the neighbors18·

· · · ·      on the Sliding Hill Road side of the19·

· · · ·      property and the Egypt Road side of the20·

· · · ·      property.21·

· · · · · · · · · ··                   And they had all expressed22·

· · · ·      concerns with building height as well as the23·

· · · ·      lights from the building.··And so we're24·

· · · ·      trying -- we were trying to, with this25·
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· · · ·      layout, balance all of those considerations.·1·

· · · ·      And what we've come up with is what we·2·

· · · ·      believe is the optimized layout for this·3·

· · · ·      particular site given all of the·4·

· · · ·      considerations -- pedestrian safety,·5·

· · · ·      traffic, lights and -- and neighborhood·6·

· · · ·      concerns with noise and -- and you know,·7·

· · · ·      visibility to the facility.·8·

··9·

· · · · · · · ··               MR. LOFTON:··I think that's all I10·

· · · ·      have.11·

·12·

· · · · · · · ··               MR. HAYES:··Just one question,13·

· · · ·      Madame Chair.14·

·15·

· · · · · · · ··               MS. WOOD:··Mr. Hayes.16·

·17·

· · · · · · · ··               MR. HAYES:··Mr. Aken, we appreciate18·

· · · ·      the information you're giving us.··You --19·

· · · ·      you had to go through site plan approval20·

· · · ·      with Hanover County, I -- I presume.21·

·22·

· · · · · · · ··               MR. AKEN:··Yes.··That's -- that's23·

· · · ·      correct, sir.24·

·25·
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· · · · · · · ··               MR. HAYES:··Okay.·1·

··2·

· · · · · · · ··               MR. AKEN:··We had multiple rounds·3·

· · · ·      of -- of comments and -- and feedback from·4·

· · · ·      all of the -- all of the staff at the county·5·

· · · ·      through our proffer amendment process and·6·

· · · ·      site plan approval process.·7·

··8·

· · · · · · · ··               MR. HAYES:··Having been through·9·

· · · ·      that process myself a number of times, I --10·

· · · ·      I appreciate what you went through.··Were11·

· · · ·      things like setbacks from neighbors and12·

· · · ·      building heights and building location13·

· · · ·      footprint -- that sort of thing -- all14·

· · · ·      things that Hanover County told you what15·

· · · ·      they wanted to see?16·

·17·

· · · · · · · ··               MR. AKEN:··They had a set list of18·

· · · ·      criteria that we were obligated to meet so19·

· · · ·      that we did not need variances.··And then,20·

· · · ·      quite honestly, additional alterations were21·

· · · ·      made.··As an example, reducing truck parking22·

· · · ·      along the Ashcake or the northern property23·

· · · ·      line.··That was a concession that we made as24·

· · · ·      a result of receiving public feedback and25·
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· · · ·      comments on the layout of the property and·1·

· · · ·      -- and concerns.··So we reduced parking in·2·

· · · ·      select areas throughout so that we could·3·

· · · ·      increase the buffer sizes.·4·

· · · · · · · · · ··                   And we were able to increase·5·

· · · ·      the buffers along Ashcake Road to almost 75·6·

· · · ·      feet when 25 feet is what's required.·7·

··8·

· · · · · · · ··               MR. HAYES:··So -- final question.·9·

· · · ·      So -- so you know that Hanover County would10·

· · · ·      approve this footprint through the site plan11·

· · · ·      process because they've done it, but you12·

· · · ·      don't know that they would approve some13·

· · · ·      different footprint.14·

·15·

· · · · · · · ··               MR. AKEN:··That is a very accurate16·

· · · ·      statement, sir.··We have a proffer amendment17·

· · · ·      that had this footprint attached to it.··And18·

· · · ·      so that would require going back through an19·

· · · ·      entire approval process with the board of20·

· · · ·      supervisors.21·

· · · · · · · · · ··                   And -- and we're not certain22·

· · · ·      that we would have the votes necessary to do23·

· · · ·      that if we had to do that.24·

·25·
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· · · · · · · ··               MR. HAYES:··All right, thank you.·1·

· · · ·      That's my last question.·2·

··3·

· · · · · · · ··               MR. LOFTON:··Madame Chair, may I·4·

· · · ·      ask one other question?·5·

··6·

· · · · · · · ··               MS. WOOD:··Yes, sir, Mr. Lofton.·7·

··8·

· · · · · · · ··               MR. LOFTON:··Yeah.··So I know·9·

· · · ·      several years ago, you did what you called10·

· · · ·      an incentive -- what was the term you used?11·

· · · ·      You -- you had incentive offers from six12·

· · · ·      locations.13·

· · · · · · · · · ··                   Since those two alternatives14·

· · · ·      became unavailable, have you gone back and15·

· · · ·      looked at other sites that -- that might be16·

· · · ·      available?··Since those two alternative17·

· · · ·      sites apparently are not available now?18·

·19·

· · · · · · · ··               MR. AKEN:··Well, yes.··As a matter20·

· · · ·      of fact, we have.··We still have a real21·

· · · ·      estate broker that has been engaged with22·

· · · ·      this process from the start.··And he has23·

· · · ·      continued to comb through and try to find24·

· · · ·      additional locations that would meet our25·
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· · · ·      business needs as -- as alternatives.··And·1·

· · · ·      quite honestly, we have not been able to·2·

· · · ·      find anything that is zoned or does not have·3·

· · · ·      the presence of wetlands on it that would be·4·

· · · ·      at least as impactful as what we're·5·

· · · ·      presenting today.··We have not been able to·6·

· · · ·      find something that checks all of those·7·

· · · ·      boxes.·8·

··9·

· · · · · · · ··               MR. LOFTON:··Okay, thank you.10·

·11·

· · · · · · · ··               MS. WOOD:··Are there any other12·

· · · ·      questions for the moment for Mr. Aken?··Okay13·

· · · ·      now, Mr. Lain, you probably have the floor.14·

·15·

· · · · · · · ··               MR. LAIN:··Okay, great.··Thank you.16·

· · · ·      I guess one other question I'd like to17·

· · · ·      answer before we go on -- as -- we're trying18·

· · · ·      to answer some of those outstanding19·

· · · ·      questions.20·

· · · · · · · · · ··                   And there was a question, I21·

· · · ·      think, from Ms. Jasinski about any22·

· · · ·      alternatives to the site plan once we had23·

· · · ·      the third PJD from the Corps of Engineers.24·

· · · ·      And I think I've -- I mean, the best way to25·
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· · · ·      answer that is that -- is no, there really·1·

· · · ·      wasn't because by that point, there were two·2·

· · · ·      factors.·3·

· · · · · · · · · ··                   One, we'd already done all·4·

· · · ·      kinds of avoidance and minimization and·5·

· · · ·      looked at this a lot of different ways which·6·

· · · ·      Timmons -- between Timmons and Wegmans to·7·

· · · ·      try and get that site on there as best as·8·

· · · ·      possible to avoid the wetlands that were·9·

· · · ·      there.10·

· · · · · · · · · ··                   But probably more importantly11·

· · · ·      is the way that, you know, the -- I'll call12·

· · · ·      it the second jurisdictional delineation,13·

· · · ·      the one we applied for the permit with that14·

· · · ·      had 7.08 acres or so of impacts and was a15·

· · · ·      mosaic wetland call.16·

· · · · · · · · · ··                   Which -- which means that17·

· · · ·      within that center area of seven, impact18·

· · · ·      area number seven, parts of it were19·

· · · ·      wetland -- parts of it were called upland,20·

· · · ·      parts of it were called wetland, parts of it21·

· · · ·      were called upland.··But the overall22·

· · · ·      footprint of that wetland still remained the23·

· · · ·      same, just within it there were going to be24·

· · · ·      some uplands, some wetlands.··So when we had25·
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· · · ·      that building there, there really wasn't --·1·

· · · ·      changing the location of the building·2·

· · · ·      wouldn't have changed much in terms of·3·

· · · ·      impacts with how that central wetland·4·

· · · ·      would've been treated.·5·

· · · · · · · · · ··                   Because it was already -- the·6·

· · · ·      boundary of it was already pretty much·7·

· · · ·      wetland.··Just within it, there were·8·

· · · ·      acreages that were considered upland.··So I·9·

· · · ·      don't know if that helps explain it.10·

· · · · · · · · · ··                   Matt Neeley, you can tell me11·

· · · ·      if I've said something wrong, correct me in12·

· · · ·      describing that.··But -- but that's why we13·

· · · ·      really didn't go re-do the site plan.14·

· · · · · · · · · ··                   So when you talk about a 240%15·

· · · ·      increase in -- in the wetlands, it's -- it's16·

· · · ·      -- it was all within that one area that --17·

· · · ·      it wasn't like it was over in a new area18·

· · · ·      where we could move things around.19·

· · · · · · · · · ··                   It was really in that one20·

· · · ·      central area that was already impacted by21·

· · · ·      the -- by the outer boundary.··And then22·

· · · ·      while we're talking about the -- I guess I23·

· · · ·      would just want to -- I do want to raise a24·

· · · ·      point about the -- the delineations which25·
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· · · ·      is, the most recent and final delineation·1·

· · · ·      from the Corps was what they call an·2·

· · · ·      approved jurisdictional determination, an·3·

· · · ·      AJD.··And you can get PJDs and do permitting·4·

· · · ·      with.·5·

· · · · · · · · · ··                   But AJDs are the Corps' gold·6·

· · · ·      standard.··And so -- then in addition to·7·

· · · ·      this one, they did it along with a·8·

· · · ·      descriptive memo, which is pretty unheard·9·

· · · ·      of.10·

· · · · · · · · · ··                   So I think there's -- with11·

· · · ·      pretty much with -- we're very confident now12·

· · · ·      that the Corps has gotten the jurisdictional13·

· · · ·      calls right.··And again, it's not wetlands14·

· · · ·      that makes those determinations anyway.15·

· · · · · · · · · ··                   We're sort of limited as to16·

· · · ·      what the site owner does with its17·

· · · ·      delineation and then how the Corps called18·

· · · ·      it.··And the site owners, you know, always19·

· · · ·      done a great job of cooperating as they've20·

· · · ·      had to go re-do delineations.21·

· · · · · · · · · ··                   And -- and culminating in this22·

· · · ·      AJD, which really is -- you know, the Corps'23·

· · · ·      gold standard.··And -- and under the24·

· · · ·      Virginia statute, as Mr. Grandis pointed25·
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· · · ·      out, DEQ is -- is required to rely on it,·1·

· · · ·      basically.··And Madame Chairperson, I guess·2·

· · · ·      with that, you know, I -- I have five·3·

· · · ·      minutes as -- as just sort of the·4·

· · · ·      applicant's presentation.·5·

· · · · · · · · · ··                   We're going to have a long·6·

· · · ·      day, so if you'd -- I can go ahead and do·7·

· · · ·      the presentation.··I'm going to make it as·8·

· · · ·      very quickly as -- as I can do it -- as·9·

· · · ·      quickly as possible and hit what I think are10·

· · · ·      some of the high points I want to make sure11·

· · · ·      you hear.12·

· · · · · · · · · ··                   But I expect and anticipate13·

· · · ·      we'll be here all day long to answer your14·

· · · ·      questions after that, or later on after the15·

· · · ·      public hearing.16·

· · · · · · · · · ··                   Because, you know, this is a17·

· · · ·      complex project and has lots of people that18·

· · · ·      -- you know, emotions are running high about19·

· · · ·      it.20·

· · · · · · · · · ··                   And we want to make sure that21·

· · · ·      you guys have all your questions answered22·

· · · ·      and that we've done the best job we can23·

· · · ·      explaining to you why we're asking the Board24·

· · · ·      to -- to follow the staff's recommendation25·
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· · · ·      and approve this permit.·1·

··2·

· · · · · · · ··               MS. WOOD:··That -- I respect that,·3·

· · · ·      John.··And I -- I actually, myself, just --·4·

· · · ·      just have a couple of questions.··As having·5·

· · · ·      been the hearing officer last fall, you·6·

· · · ·      know, there was a lot of public comment at·7·

· · · ·      that particular hearing about potential, you·8·

· · · ·      know, flooding -- flooding on the roadways.·9·

· · · · · · · · · ··                   There's -- there's already10·

· · · ·      existing flooding on that roadway.··I had11·

· · · ·      the advantage of being able to go out to the12·

· · · ·      site on this past Monday and -- and drive --13·

· · · ·      drive Egypt Road and Ashcake Road and14·

· · · ·      Sliding Hill.15·

· · · · · · · · · ··                   And really, you know,16·

· · · ·      circumvent the site several times and it was17·

· · · ·      raining.··So I got a, you know, first-hand18·

· · · ·      look as to what it looks like out there and19·

· · · ·      the type of traffic that's out there and the20·

· · · ·      type of use it currently is.21·

· · · · · · · · · ··                   And you know, like I said,22·

· · · ·      there's a lot -- there were a lot of23·

· · · ·      comments about the roadway, the traffic, the24·

· · · ·      recurrent flooding that's out there.··And I25·
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· · · ·      was also curious about -- about the buffers·1·

· · · ·      around the facility.··Jaime referred to them·2·

· · · ·      as -- as well as Mr. Aken.·3·

· · · · · · · · · ··                   But I didn't know if you could·4·

· · · ·      just take a minute, just sort of give an·5·

· · · ·      overview of -- of what -- what the proffers·6·

· · · ·      are with regard to the -- those aspects of·7·

· · · ·      the property.·8·

··9·

· · · · · · · ··               MR. LAIN:··Sure, I think maybe --10·

· · · ·      Jaime, I'm not sure what slide this is --11·

· · · ·      was, but maybe if we pulled up the buffer12·

· · · ·      slide for part of this conversation.13·

·14·

· · · · · · · ··               MS. ROBB:··That would be slide six,15·

· · · ·      Deb.16·

·17·

· · · · · · · ··               MS. HARRIS:··All right.··Give me a18·

· · · ·      second and I will get there.··Slide six.··Ad19·

· · · ·      it should be showing up momentarily.20·

·21·

· · · · · · · ··               MR. LAIN:··All right.··So I'll22·

· · · ·      start, I guess, with buffers which as you23·

· · · ·      can see to the -- Egypt Road is over to the24·

· · · ·      left.··There's a -- the county requires 20025·
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· · · ·      -- or 20 to 40 feet of buffers under its·1·

· · · ·      zoning requirements.··But Wegmans has·2·

· · · ·      offered over at Egypt Road where the -- the·3·

· · · ·      most -- and which is the closest where we·4·

· · · ·      have any residents -- is 100-foot vegetative·5·

· · · ·      buffer.·6·

· · · · · · · · · ··                   And so you can see that --·7·

· · · ·      that was done as part -- to do our best to·8·

· · · ·      impact -- to reduce impacts to residents.·9·

· · · ·      And then on Sliding Hill Road, there's a10·

· · · ·      natural area.11·

· · · · · · · · · ··                   There's a 25-foot buffer12·

· · · ·      there, I believe.··But again, designed to --13·

· · · ·      to get that building back into the center of14·

· · · ·      the site, reduce impacts as much as possible15·

· · · ·      to the residents.16·

· · · · · · · · · ··                   Because when this, I think,17·

· · · ·      started as a zoning matter, one of the18·

· · · ·      biggest concerns from the residents19·

· · · ·      obviously was traffic issues, noise issues20·

· · · ·      and sort of the -- the standard land use21·

· · · ·      type issues.··And I'll let -- one other fact22·

· · · ·      I'd like to say about that.··When you look23·

· · · ·      at this site, it's 219 acres.··I think of24·

· · · ·      that, we're leaving 125 acres of it25·
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· · · ·      undeveloped.··So it's -- there will be --·1·

· · · ·      while we do have to impact the wetlands to·2·

· · · ·      -- to make this site work.··It is the case·3·

· · · ·      that we're leaving as much natural area as·4·

· · · ·      we can.·5·

· · · · · · · · · ··                   We're leaving up vegetation·6·

· · · ·      where we can.··And trying to do our best to·7·

· · · ·      have this site itself be as unobtrusive to·8·

· · · ·      the neighbors as it can be based on·9·

· · · ·      buffering and -- and other requirements.10·

· · · · · · · · · ··                   And I don't know, Dan, if you11·

· · · ·      have anything to add about the conversations12·

· · · ·      with the County or -- as the buffers13·

· · · ·      conversations went forward.14·

·15·

· · · · · · · ··               MR. AKEN:··No.··I think that's16·

· · · ·      pretty -- adequately summarizes it, John.17·

· · · ·      But you can -- you can see from the graphic18·

· · · ·      in front of you, though, that -- that though19·

· · · ·      we were obligated -- or we offered to, I20·

· · · ·      should say -- proffer a 100-foot buffer, the21·

· · · ·      100-foot buffer -- as an example, on the22·

· · · ·      Egypt Road side of things is just that dark23·

· · · ·      green area.··And that -- that represents 10024·

· · · ·      feet on this scale drawing.··We are keeping25·

COMMONWEALTH REPORTERS, LLC    804-859-2051



Page 161

· · · ·      the rest of that undeveloped.··We did get·1·

· · · ·      approval for 400,000 square-foot addition at·2·

· · · ·      some point, but we have no plans for that.·3·

· · · · · · · · · ··                   And -- and you know, so for·4·

· · · ·      the most part, everything on the left-hand·5·

· · · ·      side of this -- this property, other than·6·

· · · ·      establishing that pond, will remain green·7·

· · · ·      and vegetative.·8·

··9·

· · · · · · · ··               MR. LAIN:··Okay.··Thanks, Dan.··And10·

· · · ·      then, I think with -- I'll -- I'll ask the11·

· · · ·      -- in talking about flooding, which I think12·

· · · ·      comes into also stormwater, I'll turn that13·

· · · ·      over to Timmons to sort of describe the14·

· · · ·      stormwater improvements.15·

· · · · · · · · · ··                   But I will say that, you know,16·

· · · ·      basically, we're set up to meet the17·

· · · ·      standards of the statute which is that post-18·

· · · ·      development run-off and rates won't be any19·

· · · ·      greater than pre-development.20·

· · · · · · · · · ··                   And we can't make any problem21·

· · · ·      -- you know, if there's an existing problem22·

· · · ·      there, we can't make it worse.··And -- but I23·

· · · ·      think there's been a lot of time in trying24·

· · · ·      to make the stormwater on this site meet25·
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· · · ·      those standards.··So I'll turn that over to·1·

· · · ·      Timmons to answer that question.··Introduce·2·

· · · ·      yourself.·3·

··4·

· · · · · · · ··               MR. MURRAY:··This is John Murray·5·

· · · ·      with Timmons Group.··I'm an engineer with·6·

· · · ·      Timmons and we worked on the site plan for·7·

· · · ·      this.··DEQ has regulations when it comes to·8·

· · · ·      stormwater for both quality and quantity·9·

· · · ·      controls.10·

· · · · · · · · · ··                   It's reviewed by Hanover11·

· · · ·      County through its site plan process through12·

· · · ·      the Department of Public Works, who's the13·

· · · ·      local authority designated by DEQ for this14·

· · · ·      regulation.15·

· · · · · · · · · ··                   So we prepared plans utilizing16·

· · · ·      the wet pond that you can see on there.17·

· · · ·      There's also a small dry pond to the north18·

· · · ·      of the creek that -- that just fills up19·

· · · ·      during storms temporarily.20·

· · · · · · · · · ··                   And the wet pond treats the21·

· · · ·      stormwater run-off for quality as well as22·

· · · ·      controls the two-,··10- and 100-year storms23·

· · · ·      for the release rate.··And it is controlled24·

· · · ·      to be released at below the pre-developed25·
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· · · ·      conditions for this site, for that out flow.·1·

··2·

· · · · · · · ··               MS. WOOD:··John, I think my·3·

· · · ·      question, really though, is geared around·4·

· · · ·      the stormwater and the road access, and the·5·

· · · ·      recurrent flooding that appears to be on·6·

· · · ·      those -- on that -- Ashcake and Sliding Hill·7·

· · · ·      Road.·8·

· · · · · · · · · ··                   Particularly Ashcake Road.··Is·9·

· · · ·      there any -- is there any improvements to10·

· · · ·      those -- to those roads coming into the11·

· · · ·      site?··You know, coming into the truck gate12·

· · · ·      entrance and the employee entrance.13·

·14·

· · · · · · · ··               MR. MURRAY:··We -- we believe there15·

· · · ·      will be an improvement as a result of this16·

· · · ·      site development.··I -- I would say that 99%17·

· · · ·      of the stormwater that's falling within the18·

· · · ·      impervious portions of this site are getting19·

· · · ·      picked up, intercepted and piped back20·

· · · ·      through interconnected network of pipes to21·

· · · ·      get to that retention pond where it can be22·

· · · ·      held, treated and then released at a weight23·

· · · ·      load in pre-development.··So some of the24·

· · · ·      stormwater that may have been contributing25·
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· · · ·      to the flooding along Ashcake and Sliding·1·

· · · ·      Hill may be, you know, released in a more·2·

· · · ·      controlled manner after being run through·3·

· · · ·      the ponds.·4·

· · · · · · · · · ··                   I will say that, you know, as·5·

· · · ·      has been mentioned, the site is incredibly·6·

· · · ·      flat.··So you know, there's existing·7·

· · · ·      roadside ditches on Ashcake Road that·8·

· · · ·      essentially are flat.·9·

· · · · · · · · · ··                   They don't -- they don't drain10·

· · · ·      anywhere.··And so while we are doing what we11·

· · · ·      can and have done analyses to prove that12·

· · · ·      what is going to happen after development is13·

· · · ·      less than what is there today, you know, we14·

· · · ·      -- we can't make -- we can't make something15·

· · · ·      that is completely flat, you know, drain in16·

· · · ·      another way.17·

· · · · · · · · · ··                   So essentially we -- we've18·

· · · ·      done analysis to show that after our19·

· · · ·      development, everything will be either equal20·

· · · ·      or better than what it was before.21·

· · · · · · · · · ··                   And where we can, we have gone22·

· · · ·      above and beyond the DEQ requirements.··For23·

· · · ·      example, with the wet pond, we're doing24·

· · · ·      100-year detention.··The typical flooding25·
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· · · ·      requirement is 10-year.·1·

··2·

· · · · · · · ··               MS. WOOD:··But there's -- there's·3·

· · · ·      -- I still don't feel like I've gotten my·4·

· · · ·      question answered.··I -- there's still --·5·

· · · ·      there's no -- no plan to improve elements of·6·

· · · ·      Ashcake Road?·7·

··8·

· · · · · · · ··               MR. MURRAY:··Yeah, that's just --·9·

·10·

· · · · · · · ··               MS. WOOD:··And slide -- or Sliding11·

· · · ·      Hill?··Or you know, widen it and in the12·

· · · ·      process of widening it, putting in a little13·

· · · ·      additional -- you know, dragging those14·

· · · ·      ditches and putting in a little stormwater15·

· · · ·      infrastructure?16·

·17·

· · · · · · · ··               MR. MURRAY:··So I can't -- there18·

· · · ·      is -- on the Sliding Hill side, there are19·

· · · ·      road improvements that are proposed in the20·

· · · ·      project.··There is an acceleration lane21·

· · · ·      exiting and traveling south on Sliding Hill.22·

· · · ·      And while we're doing that widening, we are23·

· · · ·      also adding draining infrastructure to24·

· · · ·      intercept draining on that side.··There's25·
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· · · ·      also a proffered road improvement with one·1·

· · · ·      of the tightest curves on Sliding Hill, just·2·

· · · ·      to the north of our entrance that's going to·3·

· · · ·      be softened.·4·

· · · · · · · · · ··                   At the same time, we're also·5·

· · · ·      improving draining infrastructure along·6·

· · · ·      that.··On Ashcake Road, we aren't doing very·7·

· · · ·      much roadwork.·8·

· · · · · · · · · ··                   There's -- the majority of·9·

· · · ·      traffic is being in -- all of the traffic10·

· · · ·      for the proffer -- from the trucks being11·

· · · ·      routed to the Sliding Hill entrance, the12·

· · · ·      majority of the roadwork is focused on that13·

· · · ·      side of the site.··And there are going to be14·

· · · ·      drainage improvements associated with that.15·

·16·

· · · · · · · ··               MR. LAIN:··This is John Lain,17·

· · · ·      again.18·

·19·

· · · · · · · ··               MS. WOOD:··Thank you.20·

·21·

· · · · · · · ··               MR. LAIN:··With one thing to add --22·

· · · ·      just to add on the restrict -- there are23·

· · · ·      truck restrictions on Ashcake Road, so it24·

· · · ·      doesn't have the same -- it won't have the25·
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· · · ·      same traffic.··And what we have agreed to do·1·

· · · ·      with the improvement on the traffic there is·2·

· · · ·      to taper a turn lane into the employee·3·

· · · ·      entrance.·4·

· · · · · · · · · ··                   So that when people are coming·5·

· · · ·      in -- turning in to the employee entrance·6·

· · · ·      off Ashcake Road, there's room for them to·7·

· · · ·      get over and they won't be hanging up in the·8·

· · · ·      middle of the road, you know, which -- which·9·

· · · ·      can -- causing traffic back-ups or rear end10·

· · · ·      collisions, etcetera.11·

· · · · · · · · · ··                   So actually, I think the12·

· · · ·      biggest improvement over on the Ashcake Road13·

· · · ·      side is putting a tapered turn lane to get14·

· · · ·      into the entrance.15·

·16·

· · · · · · · ··               MS. WOOD:··Okay.17·

·18·

· · · · · · · ··               MR. LAIN:··Sliding Hill Road --19·

·20·

· · · · · · · ··               MS. WOOD:··Thank you.··Any other21·

· · · ·      questions for -- for Mr. Lain or Mr. Aken,22·

· · · ·      or for Timmons Group?··Okay, I'll ask you23·

· · · ·      guys to stand by in case some come up later.24·

· · · ·      At this point --25·
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· · · · · · · ··               MR. LAIN:··Excuse me --·1·

··2·

· · · · · · · ··               MS. BERNDT:··Madame Chair?·3·

··4·

· · · · · · · ··               MR. LAIN:··Madame Chairperson, just·5·

· · · ·      as a sort of point of order, you know, there·6·

· · · ·      are certainly a couple of points I do want·7·

· · · ·      to make sure that I make one way or the·8·

· · · ·      other for the record.·9·

· · · · · · · · · ··                   I'm happy to do that at the --10·

· · · ·      at the end or something as just part of my11·

· · · ·      five minutes.··And we're happy to answer all12·

· · · ·      your questions all along the way.13·

· · · · · · · · · ··                   So I don't know if, again, if14·

· · · ·      you'd like me just to -- I'm happy to -- to15·

· · · ·      not say anything else.··We'll answer16·

· · · ·      questions as time goes on and that may17·

· · · ·      address everything we need.18·

· · · · · · · · · ··                   And if not, maybe at the end19·

· · · ·      if I -- if I still feel like there's20·

· · · ·      something that I think that the applicant21·

· · · ·      needs to have stated for the record, have22·

· · · ·      the opportunity to make that very -- by23·

· · · ·      then, it will be a very brief statement.24·

· · · ·      I'm just trying to make sure I understand25·
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· · · ·      the rules.·1·

··2·

· · · · · · · ··               MS. WOOD:··Okay.··Yeah, I think --·3·

· · · ·      I apologize.··I think I, you know, had·4·

· · · ·      understood that's the -- that's the·5·

· · · ·      direction you wanted to go in lieu of, you·6·

· · · ·      know, going through a five-minute formal·7·

· · · ·      presentation after we've answered all these·8·

· · · ·      questions.··Okay.·9·

· · · · · · · · · ··                   Yeah, I think we can10·

· · · ·      definitely -- we'll make that note and make11·

· · · ·      sure that you have an opportunity at the end12·

· · · ·      of the comment period to make any other --13·

· · · ·      make any additional comments.··I'll give you14·

· · · ·      -- give you a couple of minutes.15·

·16·

· · · · · · · ··               MR. LAIN:··Thank you very much.··I17·

· · · ·      appreciate it.18·

·19·

· · · · · · · ··               MS. BERNDT:··Madame Chair, this is20·

· · · ·      Cindy.··I know everybody wants a break and21·

· · · ·      everybody probably wants lunch.··I don't22·

· · · ·      know if you want to take this opportunity to23·

· · · ·      give a few minutes to pose your questions24·

· · · ·      about the wetlands delineation to the Corps25·
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· · · ·      before you break for lunch so that you're·1·

· · · ·      done with all that Q&A stuff, when you come·2·

· · · ·      back from lunch and can go straight into·3·

· · · ·      public comment.··Just a thought.·4·

··5·

· · · · · · · ··               MS. WOOD:··I think that's -- that's·6·

· · · ·      a great idea.··If other members of the Board·7·

· · · ·      -- if you can nod your heads, I can see you·8·

· · · ·      all.··And if you think that's a good -- a·9·

· · · ·      good option, we can definitely have the10·

· · · ·      Corps up for the next -- next few minutes11·

· · · ·      and ask questions.12·

·13·

· · · · · · · ··               MS. BERNDT:··Marilee?··Marilee,14·

· · · ·      would you unmute Tom Walker and Todd Miller.15·

· · · ·      I'm not sure which one is there.··But you16·

· · · ·      can pose your -- they're -- both represent17·

· · · ·      the Corps and you can pose your questions18·

· · · ·      about the delineation to them.19·

·20·

· · · · · · · ··               MS. TRETINA:··They're both unmuted.21·

·22·

· · · · · · · ··               MS. BERNDT:··Thank you.23·

·24·

· · · · · · · ··               MS. HARRIS:··Todd is self-muted.25·
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· · · · · · · ··               MR. WALKER:··Good morning -- or·1·

· · · ·      afternoon, now.··This is Tom Walker.··I'm·2·

· · · ·      the chief of the regulatory branch at·3·

· · · ·      Norfolk District Corps of Engineers.··And·4·

· · · ·      I'd like to thank Ms. Wood and the rest of·5·

· · · ·      the Board for having us here today to answer·6·

· · · ·      questions.·7·

··8·

· · · · · · · ··               MS. WOOD:··Thank you, Mr. Walker.·9·

· · · ·      It's great to see you -- hear you.··If --10·

· · · ·      Paula, would you -- I know you have11·

· · · ·      questions.··We'll just go ahead and start12·

· · · ·      with you.13·

·14·

· · · · · · · ··               MS. JASINSKI:··Yes.··Thank you for15·

· · · ·      joining us today.··And I want to thank the16·

· · · ·      Wegmans' representatives for giving us a17·

· · · ·      presentation previously as well.18·

· · · · · · · · · ··                   One of my questions was --19·

· · · ·      with the Corps on the line, can you talk20·

· · · ·      about whether or not these represent some of21·

· · · ·      the only or largest -- and/or largest22·

· · · ·      non-tidal wetlands within this watershed?23·

· · · ·      According to the WETCAT, they're the only24·

· · · ·      ones that I'm seeing of this size that25·
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· · · ·      aren't instream.·1·

··2·

· · · · · · · ··               MR. WALKER:··Yes.··I think Todd·3·

· · · ·      Miller is online as well.··He's the chief of·4·

· · · ·      our -- our southern regulatory section and·5·

· · · ·      housed there in Richmond.··So he's got a·6·

· · · ·      little bit more familiarity with the actual·7·

· · · ·      watershed.··So I'll let him take that one.·8·

··9·

· · · · · · · ··               MR. MILLER:··Yes, good afternoon.10·

· · · ·      This is Todd Miller.··So to answer your11·

· · · ·      question, I'm not sure if this is12·

· · · ·      categorized as the largest.··I could go13·

· · · ·      ahead and name a handful of very large14·

· · · ·      wetland complexes in and around the Richmond15·

· · · ·      area.16·

· · · · · · · · · ··                   White Oak Swamp's another good17·

· · · ·      one.··So I guess I can answer your question,18·

· · · ·      if that is the largest one.··I don't have19·

· · · ·      data on that.20·

·21·

· · · · · · · ··               MS. JASINSKI:··Yeah.··And22·

· · · ·      specifically, non-tidal.23·

·24·

· · · · · · · ··               MR. MILLER:··Okay.··Yeah, now I25·
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· · · ·      don't have the answer on that.··I -- I would·1·

· · · ·      question that and want to do research myself·2·

· · · ·      to find out if that was true or not.··But·3·

· · · ·      no, I don't know off the cuff.·4·

··5·

· · · · · · · ··               MS. JASINSKI:··All right.··Thank·6·

· · · ·      you.·7·

··8·

· · · · · · · ··               MS. WOOD:··Any other questions at·9·

· · · ·      the moment for the Army Corps?··Ryan.10·

·11·

· · · · · · · ··               MR. SEIGER:··Madame Chair, may I12·

· · · ·      ask a question?13·

·14·

· · · · · · · ··               MS. WOOD:··Yes, please.15·

·16·

· · · · · · · ··               MR. SEIGER:··Mr. Walker, can I just17·

· · · ·      ask a question.··It's somewhat tangental to18·

· · · ·      the action today, but it's part of the19·

· · · ·      public record.··Can you give us the status20·

· · · ·      of the 106 -- Section 106 review that you're21·

· · · ·      doing with respect to potential human22·

· · · ·      remains at the site?23·

·24·

· · · · · · · ··               MR. WALKER:··So -- so we have had a25·
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· · · ·      couple meetings with the consulting parties·1·

· · · ·      for -- for that action.··And have now·2·

· · · ·      drafted a final memorandum agreement·3·

· · · ·      pursuant to 106 for circulation.·4·

· · · · · · · · · ··                   I believe that would -- will·5·

· · · ·      be circulated probably early next week if it·6·

· · · ·      hasn't already gone out in the last couple·7·

· · · ·      of days to all the -- the signatories and·8·

· · · ·      the consulting parties.·9·

· · · · · · · · · ··                   That does contain stipulations10·

· · · ·      dealing with the -- the land-clearing11·

· · · ·      activities that will occur in the area that12·

· · · ·      -- where the -- where the graves are most13·

· · · ·      likely located.14·

· · · · · · · · · ··                   And -- and then also15·

· · · ·      provisions for if -- if graves are16·

· · · ·      discovered, how they will be treated.17·

·18·

· · · · · · · ··               MR. SEIGER:··And just because I'm19·

· · · ·      not entirely familiar, can you just give us20·

· · · ·      kind of a brief update if -- so I -- from21·

· · · ·      the record, it sounds like there's an oral22·

· · · ·      history that there may be graves located23·

· · · ·      around this site.··If there are remains24·

· · · ·      found, can you walk through kind of what the25·
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· · · ·      process would be in terms of -- of work on·1·

· · · ·      the site, you know, acquiring the remains.·2·

· · · ·      Can you just kind of walk through, just very·3·

· · · ·      briefly, kind of what that process would be?·4·

··5·

· · · · · · · ··               MR. WALKER:··Much of that will be·6·

· · · ·      dictated by the anticipatory burial permit·7·

· · · ·      that's obtained through the State as to how·8·

· · · ·      -- how, you know, basically from our·9·

· · · ·      standpoint and the 106 MOA, if -- if remains10·

· · · ·      are identified, then work stops until they11·

· · · ·      can be fully recovered and -- and relocated.12·

·13·

· · · · · · · ··               MR. SEIGER:··Thank you, Madame14·

· · · ·      Chair.15·

·16·

· · · · · · · ··               MS. WOOD:··Thank you.··As follow up17·

· · · ·      to that, I have a question on 106.··I have18·

· · · ·      understood there's some efforts also being19·

· · · ·      made to help, I guess, identify and help20·

· · · ·      preserve the footings of the Brown Grove21·

· · · ·      School.··Is that correct, Mr. Walker?22·

·23·

· · · · · · · ··               MR. WALKER:··That's correct.··That24·

· · · ·      -- that area -- that area's going to be25·

COMMONWEALTH REPORTERS, LLC    804-859-2051



Page 176

· · · ·      cordoned off at either end.··Todd, once·1·

· · · ·      again, maybe can speak to that a little·2·

· · · ·      clearer having been more directly involved·3·

· · · ·      with -- with what's going on there.·4·

··5·

· · · · · · · ··               MR. MILLER:··Sure, absolutely.··The·6·

· · · ·      MOA stipulates that the site will be cleared·7·

· · · ·      of existing trash.··There will be signs·8·

· · · ·      erected -- roadside signs kind of depicting·9·

· · · ·      the history of the Brown Grove School.··And10·

· · · ·      it will be preserved in place.11·

·12·

· · · · · · · ··               MS. WOOD:··Thank you.13·

·14·

· · · · · · · ··               MS. JASINSKI:··Madame Chair, is15·

· · · ·      that on the site plan?··Just for clarity,16·

· · · ·      I'm trying to figure out where that is.17·

·18·

· · · · · · · ··               MR. AKEN:··This is Dan Aken.19·

·20·

· · · · · · · ··               MS. WOOD:··Mr. Aken.21·

·22·

· · · · · · · ··               MR. AKEN:··Yes.··So it -- we23·

· · · ·      should've pointed it out earlier.··It is24·

· · · ·      that dark rectangular area on the north side25·
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· · · ·      of the drawing along Ashcake Road where the·1·

· · · ·      employee entrance comes in.··We are not·2·

· · · ·      disturbing anything in that area other than·3·

· · · ·      to install that roadway.·4·

· · · · · · · · · ··                   So the thought is to -- to·5·

· · · ·      clean up that area and to put some type of·6·

· · · ·      historic markers there.··But there is no·7·

· · · ·      disturbance, other than cleaning that up·8·

· · · ·      proposed.·9·

·10·

· · · · · · · ··               MS. WOOD:··And that looks like11·

· · · ·      that's -- that's almost across the street12·

· · · ·      from -- where Brown Grove Church is.··Is13·

· · · ·      that -- am I understanding that correctly?14·

·15·

· · · · · · · ··               MR. AKEN:··That is correct.16·

·17·

· · · · · · · ··               MS. WOOD:··Okay.18·

·19·

· · · · · · · ··               MR. LAIN:··And this is John Lain.20·

· · · ·      I guess something I'd just like to -- to add21·

· · · ·      to that, Dan if you don't mind, as part of22·

· · · ·      the MOA, is part of the MOA also requires --23·

· · · ·      let's talk about the graves for a second.24·

· · · ·      Which is -- part of the MOA requires that a25·
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· · · ·      project archeologist will be onsite.··And·1·

· · · ·      that person will have the authority to -- to·2·

· · · ·      stop if human remains are located.·3·

· · · · · · · · · ··                   We have sat down with Dave·4·

· · · ·      Dutton -- the Corps sat down with Dave·5·

· · · ·      Dutton and Mr. Morris, who has the oral·6·

· · · ·      history of the graves -- to get a -- a map·7·

· · · ·      review to show the likely spots where we·8·

· · · ·      have -- I think they're are dozens and·9·

· · · ·      dozens of hours that were spent looking for10·

· · · ·      it.11·

· · · · · · · · · ··                   But -- and the way that the --12·

· · · ·      but there's no physical evidence and no13·

· · · ·      record evidence.··So that's why we've gone14·

· · · ·      ahead with the disrecorded burial permits15·

· · · ·      standard which is pretty common with a site16·

· · · ·      where you don't know -- there might be17·

· · · ·      graves located, but you don't know where18·

· · · ·      they are.19·

· · · · · · · · · ··                   And I think that with the20·

· · · ·      Brown Grove Church and School area, it's21·

· · · ·      also my understanding that the addition of22·

· · · ·      the interpretative signs would be offering23·

· · · ·      that for access to Brown Grove residents to24·

· · · ·      come visit the school area, have it as a,25·
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· · · ·      you know, a place to gather if they'd like.·1·

··2·

· · · · · · · ··               MS. WOOD:··Thank you.··Are there·3·

· · · ·      any other questions at the moment for -- for·4·

· · · ·      the Corps?·5·

··6·

· · · · · · · ··               MR. LOFTON:··Yes.··One other·7·

· · · ·      question for Mr. Miller.··You said you --·8·

··9·

· · · · · · · ··               MS. WOOD:··Mr. Lofton.10·

·11·

· · · · · · · ··               MR. LOFTON:··-- weren't sure -- can12·

· · · ·      you hear me okay.13·

·14·

· · · · · · · ··               MS. WOOD:··Yeah, I just need -- I15·

· · · ·      need to say your name so the Court Reporter16·

· · · ·      can pick up who's talking.··So just need to17·

· · · ·      --18·

·19·

· · · · · · · ··               MR. LOFTON:··Okay, this is Jim20·

· · · ·      Lofton.21·

·22·

· · · · · · · ··               MS. WOOD:··Thank you.23·

·24·

· · · · · · · ··               MR. LOFTON:··Mr. Miller, you said25·
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· · · ·      you weren't sure whether this was the·1·

· · · ·      largest non-tidal wetland in Virginia.··I·2·

· · · ·      fear we have several hours to go this·3·

· · · ·      afternoon.·4·

· · · · · · · · · ··                   Is that something you could·5·

· · · ·      look up for us in the interim and get back·6·

· · · ·      to us later this afternoon on?··Where --·7·

· · · ·      where this site ranks in terms of non-tidal·8·

· · · ·      wetlands in Virginia.·9·

·10·

· · · · · · · ··               MS. JASINSKI:··Can I -- just for11·

· · · ·      clarity's sake, I'm looking within the -- a12·

· · · ·      12-digit HUC, not within the entire state.13·

· · · ·      So I was looking within that watershed.··It14·

· · · ·      flows into the upper Pamunkey there.15·

·16·

· · · · · · · ··               MS. WOOD:··Thank you, Ms. Jasinski.17·

·18·

· · · · · · · ··               MR. MILLER:··Yes, I will look into19·

· · · ·      that and get back to you this afternoon with20·

· · · ·      an answer.21·

·22·

· · · · · · · ··               MR. LOFTON:··Thank you.23·

·24·

· · · · · · · ··               MR. WALKER:··And Ms. Wood, if I25·
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· · · ·      may, this is Tom Walker again.··I -- I just·1·

· · · ·      -- I want to put on caveat on that·2·

· · · ·      information.··Most likely, the best data·3·

· · · ·      we're going to have on a -- on a watershed·4·

· · · ·      scale is going to be NWI and/or soils·5·

· · · ·      mapping, things like that.··We're probably·6·

· · · ·      not going to have actual delineations on all·7·

· · · ·      these properties.·8·

· · · · · · · · · ··                   So I wanted to, if you'll·9·

· · · ·      allow me, touch back on the question10·

· · · ·      regarding the -- the comparison between NWI11·

· · · ·      and actual onsite delineation of wetlands or12·

· · · ·      determinations for wetlands.13·

· · · · · · · · · ··                   Based on our experience and14·

· · · ·      the literature that I'm -- I'm familiar15·

· · · ·      with, the two methods are very comparable in16·

· · · ·      identifying where there may be wetland17·

· · · ·      features.18·

· · · · · · · · · ··                   But that NWI tool is not as19·

· · · ·      useful for -- for defining the boundary of20·

· · · ·      those wetland features.··And so what we've21·

· · · ·      found is usually when you go out in the22·

· · · ·      field that that's where you get the23·

· · · ·      variations.··So the NWI is a tool for us to24·

· · · ·      use the desktop as to where to go look, but25·
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· · · ·      in actually defining how large those systems·1·

· · · ·      are, obviously the onsite tends to be much·2·

· · · ·      more accurate.·3·

··4·

· · · · · · · ··               MS. WOOD:··Thank you.·5·

··6·

· · · · · · · ··               MR. WALKER:··Thank you.·7·

··8·

· · · · · · · ··               MS. WOOD:··Any other questions?·9·

· · · ·      Okay, it's just about 1:30.··What are you10·

· · · ·      all thinking for lunch, 30 minutes?··Or11·

· · · ·      would you -- or you prefer something12·

· · · ·      shorter?13·

·14·

· · · · · · · ··               MR. HAYES:··Definitely like to have15·

· · · ·      30 minutes, at least.16·

·17·

· · · · · · · ··               MR. LOFTON:··2:00 o'clock.18·

·19·

· · · · · · · ··               MS. WOOD:··Yeah, let's say 2:0020·

· · · ·      o'clock.··We'll reconvene at 2:00 o'clock.21·

· · · ·      We're temporarily adjourned until then.22·

·23·

· · · · ··         (The virtual State Water Control Board24·

·meeting went off the record at 1:26 p.m., and resumed25·
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·at 2:04 p.m.··The Board's agenda resumed as follows:)·1·

··2·

· · · · · · · ··               MS. WOOD:··Thank you all for·3·

· · · ·      staying with us during that brief lunch·4·

· · · ·      break.··Before we proceed with the public·5·

· · · ·      comment session, Mr. Seiger has indicated·6·

· · · ·      that he has a question for -- for Ms. Robb.·7·

··8·

· · · · · · · ··               MR. SEIGER:··Thank you very much,·9·

· · · ·      Madame Chair.10·

·11·

· · · · · · · ··               MS. ROBB:··I am --12·

·13·

· · · · · · · ··               MR. SEIGER:··Are you available,14·

· · · ·      Ms. Robb?15·

·16·

· · · · · · · ··               MS. ROBB:··I am available.··Sorry17·

· · · ·      to cut you off.18·

·19·

· · · · · · · ··               MR. SEIGER:··Thank you.··No -- no20·

· · · ·      worries.··I just wanted to clarify one21·

· · · ·      thing.··I think we read in the -- the Board22·

· · · ·      -- the materials that, you know, DEQ23·

· · · ·      believes that in its best professional24·

· · · ·      judgment, all the secondary impacts -- as a25·
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· · · ·      result of kind of the impacts to wetlands --·1·

· · · ·      have been identified and been mitigated.·2·

· · · ·      And I think you also said that the applicant·3·

· · · ·      had agreed to do some additional onsite·4·

· · · ·      monitoring in case there were any -- any·5·

· · · ·      additional secondary impacts.·6·

· · · · · · · · · ··                   And I think you also said that·7·

· · · ·      -- that if additional impacts are·8·

· · · ·      identified, that additional measures can be·9·

· · · ·      taken to address those impacts.10·

· · · · · · · · · ··                   And I guess my question is --11·

· · · ·      is kind of two short ones.··One, would that12·

· · · ·      be through additional measures were required13·

· · · ·      under the wetlands permit?14·

· · · · · · · · · ··                   Or would that be additional15·

· · · ·      measures through the stormwater management16·

· · · ·      permit which will come kind of post-17·

· · · ·      construction?18·

· · · · · · · · · ··                   Just you know, I think one of19·

· · · ·      the issues that was addressed through a lot20·

· · · ·      of the public comments was the localized21·

· · · ·      flooding impacts, you know.··And obviously,22·

· · · ·      an impact to a wetland can have an adverse23·

· · · ·      impact on that issue.··I'm just kind of24·

· · · ·      curious the mechanism.··Is it -- is it25·
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· · · ·      through modifications of the wetlands permit·1·

· · · ·      or would it be through additional measures·2·

· · · ·      to the stormwater permit that'll come later.·3·

· · · ·      Thank you.·4·

··5·

· · · · · · · ··               MS. ROBB:··Yes, sir.··So I think·6·

· · · ·      that the answer is it depends.··First and·7·

· · · ·      foremost, whenever we have a situation where·8·

· · · ·      we need corrective action, the first --·9·

· · · ·      first and best opportunity to correct the10·

· · · ·      problem is to re-store surface waters to the11·

· · · ·      original function.12·

· · · · · · · · · ··                   So if you have a secondary --13·

· · · ·      or wetlands that see a secondary --14·

· · · ·      secondarily impacted, excuse me, then15·

· · · ·      certainly we would take a look and say,16·

· · · ·      okay.17·

· · · · · · · · · ··                   The loss of hydrology is -- is18·

· · · ·      impacting this wetland.··We believe that,19·

· · · ·      you know, the applicant -- if they've20·

· · · ·      modified their stormwater plan, perhaps that21·

· · · ·      would increase run-off to that wetland,22·

· · · ·      therefore increasing hydrology.··So the --23·

· · · ·      the applicant may look to modify how24·

· · · ·      stormwater is managed onsite in a situation25·
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· · · ·      like that.··Alternatively, if there are no·1·

· · · ·      on the ground corrective actions that could·2·

· · · ·      be taken, then another option to ensure no·3·

· · · ·      net loss is to require mitigation for that·4·

· · · ·      loss.··But again, just to reiterate as you·5·

· · · ·      mentioned, staff believes that all secondary·6·

· · · ·      impacts have been accounted for.·7·

· · · · · · · · · ··                   And based on topography, the·8·

· · · ·      geography and characteristics of the site,·9·

· · · ·      you know, staff believes that -- that, you10·

· · · ·      know, those -- those secondary impacts that11·

· · · ·      we've already accounted for are it.12·

· · · · · · · · · ··                   And that -- and that's why we13·

· · · ·      put that onsite monitoring on there.··It's14·

· · · ·      just to kind of verify that.15·

·16·

· · · · · · · ··               MR. SEIGER:··Thank you very much,17·

· · · ·      and thank you, Madame Chair, for your18·

· · · ·      indulgence.19·

·20·

· · · · · · · ··               MS. WOOD:··You're welcome.··Okay.21·

· · · ·      We will proceed with the -- with the public22·

· · · ·      comment portion of the meeting today.··I'll23·

· · · ·      ask -- let's see.··Okay.··I understand that24·

· · · ·      -- that those of you that have signed up to25·
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· · · ·      speak are members of the public who·1·

· · · ·      commented at the public hearing or during·2·

· · · ·      the public comment period, and have·3·

· · · ·      indicated a desire to address the summary of·4·

· · · ·      comment to the -- that the staff has·5·

· · · ·      provided to the Board.·6·

· · · · · · · · · ··                   At this time, we will hear·7·

· · · ·      from each of these -- what each of you --·8·

· · · ·      once -- once Ms. Berndt calls your name, you·9·

· · · ·      will be unmuted and you can proceed with10·

· · · ·      your remarks.11·

· · · · · · · · · ··                   We ask that you please12·

· · · ·      identify yourself before making comments.··I13·

· · · ·      will also ask, because of the number of14·

· · · ·      folks that we have signed up to speak today,15·

· · · ·      that you lease limit your comments to -- to16·

· · · ·      three minutes.17·

· · · · · · · · · ··                   And I will -- we will give you18·

· · · ·      a heads-up when you've reached that three-19·

· · · ·      minute point.··But please, out of respect20·

· · · ·      for all the others that have signed up today21·

· · · ·      as well, please limit your comments to three22·

· · · ·      minutes.23·

·24·

· · · · · · · ··               MS. BERNDT:··Madame Chair, this is25·
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· · · ·      Cindy.··Could I ask a clarifying question?·1·

··2·

· · · · · · · ··               MS. WOOD:··Yes.·3·

··4·

· · · · · · · ··               MS. BERNDT:··Because under the·5·

· · · ·      Rules, the individuals who have signed up·6·

· · · ·      can pool minutes for presentations that·7·

· · · ·      could go to 15 minutes total.··And there are·8·

· · · ·      numerous people that signed up and donated·9·

· · · ·      their time to speakers to make a more10·

· · · ·      in-depth presentation.··You're -- are you11·

· · · ·      asking me that those 15-minute slots are to12·

· · · ·      be held to three?13·

·14·

· · · · · · · ··               MS. WOOD:··No.··No.15·

·16·

· · · · · · · ··               MS. BERNDT:··Okay.17·

·18·

· · · · · · · ··               MS. WOOD:··That --19·

·20·

· · · · · · · ··               MS. BERNDT:··Okay.21·

·22·

· · · · · · · ··               MS. WOOD:··-- that -- thank you for23·

· · · ·      that clarification.··But I -- it would be24·

· · · ·      good to know when they -- when they've been25·
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· · · ·      pooled and what the pool allotment is at 15·1·

· · · ·      minutes so we can hold people to that time.·2·

··3·

· · · · · · · ··               MS. BERNDT:··Yes, ma'am.··I intend·4·

· · · ·      to when I call on them, tell you how much·5·

· · · ·      time each speaker has.··And my little buzzer·6·

· · · ·      will go off when their time's up.··So if·7·

· · · ·      everybody's ready, we'll start.··We have·8·

· · · ·      about 29 speakers, close to four and a half·9·

· · · ·      hours worth of comment.10·

·11·

· · · · · · · ··               MS. WOOD:··Thank you.12·

·13·

· · · · · · · ··               MS. BERNDT:··The first speaker is14·

· · · ·      Sara Blose.··And Ms. Blose has 15 minutes.15·

·16·

· · · · · · · ··               MS. BLOSE:··Good afternoon.··Cindy,17·

· · · ·      may I ask that -- for a quick clarification18·

· · · ·      that this is the final power point that I19·

· · · ·      submitted with the nine slides before I20·

· · · ·      begin speaking?21·

·22·

· · · · · · · ··               MS. BERNDT:··Yes, ma'am.23·

·24·

· · · · · · · ··               MS. BLOSE:··Good, thank you.··And25·
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· · · ·      thank you to the Board for the opportunity·1·

· · · ·      to briefly address my concerns about the·2·

· · · ·      proposed permit today.··Virginia·3·

· · · ·      Administrative Code and DEQ's own internal·4·

· · · ·      policies and official guidance established·5·

· · · ·      the rules of how the permitting process is·6·

· · · ·      supposed to work.·7·

· · · · · · · · · ··                   Rules are in place to make·8·

· · · ·      sure that both citizen and applicant know·9·

· · · ·      what to expect and to safeguard fairness and10·

· · · ·      the rule of law.11·

· · · · · · · · · ··                   Unfortunately, some of those12·

· · · ·      rules have been ignored to the detriment of13·

· · · ·      the community and have resulted in a14·

· · · ·      fundamentally flawed and unfair process, and15·

· · · ·      an inaccurate, incomplete application before16·

· · · ·      you today.17·

· · · · · · · · · ··                   We learned in late December18·

· · · ·      after the comment period closed that DEQ19·

· · · ·      requested additional information from the20·

· · · ·      applicant.21·

· · · · · · · · · ··                   I asked Jaime whether there'd22·

· · · ·      be a new public comment period in response23·

· · · ·      to this new information and she told me that24·

· · · ·      it would depend on whether there was25·
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· · · ·      significant changes to the draft permit and·1·

· · · ·      described the process as iterative.··I asked·2·

· · · ·      her to define those terms and when she·3·

· · · ·      failed to answer, I ultimately asked·4·

· · · ·      Mr. Paylor, Ms. Berndt, and even Secretary·5·

· · · ·      Strickler to answer that simple question.·6·

· · · · · · · · · ··                   What does significant mean if·7·

· · · ·      that's how DEQ would decide whether a new·8·

· · · ·      comment period was necessary.··I sent·9·

· · · ·      regular follow up emails for nearly two10·

· · · ·      months.11·

· · · · · · · · · ··                   And to this day, I've never12·

· · · ·      received a substantive answer.··When it was13·

· · · ·      clear that the Agency's refusal to answer14·

· · · ·      was permanent, I submitted a FOIA request.15·

· · · ·      There was zero responsive documents to the16·

· · · ·      term significant or iterative.17·

· · · · · · · · · ··                   There was zero documents18·

· · · ·      provided other than the Administrative Code19·

· · · ·      section that I have previously referenced in20·

· · · ·      my repeated requests to DEQ staff.21·

· · · · · · · · · ··                   I wasn't asking a difficult22·

· · · ·      question.··In fact, the Virginia23·

· · · ·      Administrative Code has a helpful section24·

· · · ·      that laid out exactly what is supposed to25·
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· · · ·      happen when an application is incomplete.·1·

· · · ·      As you see on your screen, Virginia Code·2·

· · · ·      Section 9 VAC 25-210-80 couldn't be a whole·3·

· · · ·      lot more clear.·4·

· · · · · · · · · ··                   It says that the applicant·5·

· · · ·      becomes aware that he omitted one or more·6·

· · · ·      relevant facts or submitted incorrect·7·

· · · ·      information on a permit application -- or in·8·

· · · ·      any report to the Board -- the applicant·9·

· · · ·      shall immediately submit such facts or the10·

· · · ·      correct information.11·

· · · · · · · · · ··                   And that a revised application12·

· · · ·      with new information shall be deemed a new13·

· · · ·      application for purposes of review.··So when14·

· · · ·      DEQ advised Wegmans that they had to remove15·

· · · ·      over $16M in bogus inflated expenses from16·

· · · ·      their LEDPA analysis and required additional17·

· · · ·      information that was missing from their18·

· · · ·      application, this Code provision was19·

· · · ·      triggered.20·

· · · · · · · · · ··                   I remind you that when the21·

· · · ·      so-called mosaic methodology was debunked22·

· · · ·      doubling the acres of wetland impact, DEQ23·

· · · ·      properly held a new public comment period24·

· · · ·      and hearing.··This tells me that the Agency25·
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· · · ·      knows the right thing to do, but they're·1·

· · · ·      choosing not to do it.··But it's not their·2·

· · · ·      choice to make.··The Code uses mandatory,·3·

· · · ·      not permissive language.·4·

· · · · · · · · · ··                   A revised application with new·5·

· · · ·      information shall be deemed a new·6·

· · · ·      application for purposes of review.··In·7·

· · · ·      other words, you don't pass go, you don't·8·

· · · ·      collect $200.00.·9·

· · · · · · · · · ··                   You can't keep playing as if10·

· · · ·      nothing happened.··You start the review11·

· · · ·      process from the beginning.··I ask the12·

· · · ·      Agency to explain under what authority they13·

· · · ·      weren't providing a new comment period, to14·

· · · ·      which they were silent.15·

· · · · · · · · · ··                   But their silence speaks16·

· · · ·      volumes.··They either can't or won't explain17·

· · · ·      what they're doing because they know what18·

· · · ·      they're doing is wrong.··They know what the19·

· · · ·      Code says.20·

· · · · · · · · · ··                   Their inaction is willful and21·

· · · ·      deliberate.··When the Administrative Code22·

· · · ·      laid out exactly what the Agency is expected23·

· · · ·      to do but the Agency does the opposite24·

· · · ·      anyway, their actions are arbitrary,25·
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· · · ·      capricious and contrary to law.··And while I·1·

· · · ·      have focused on the public comment period,·2·

· · · ·      I've done so simply because it is the next·3·

· · · ·      required step that DEQ ignored.·4·

· · · · · · · · · ··                   They've also leapfrogged over·5·

· · · ·      other required procedures to get this draft·6·

· · · ·      permit in front of you today.··Next slide,·7·

· · · ·      please.··In addition to ignoring procedure,·8·

· · · ·      DEQ has wrongfully withheld public documents·9·

· · · ·      in violation of their own regulations.10·

· · · · · · · · · ··                   The Virginia Freedom of11·

· · · ·      Information Act, or FOIA, guarantees that12·

· · · ·      citizens of the Commonwealth will have13·

· · · ·      access to public records held by public14·

· · · ·      bodies, officials and employees.15·

· · · · · · · · · ··                   The Administrative Code goes16·

· · · ·      on to explain that a member of the public17·

· · · ·      are -- as I am, is entitled to information18·

· · · ·      pertaining to VWP permit processing or about19·

· · · ·      any activity requiring a VWP permit unless20·

· · · ·      that information qualifies as a trade21·

· · · ·      secret.··There's been no claims that any22·

· · · ·      information here qualifies as a trade23·

· · · ·      secret.··Thus, the entirety of the permit24·

· · · ·      file is required, by regulation, to be open25·
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· · · ·      to the public and available upon request.··I·1·

· · · ·      have certainly made such a request and yet I·2·

· · · ·      have not had appropriate access to these·3·

· · · ·      public records.··In the interest of time,·4·

· · · ·      I'll give you four examples.·5·

· · · · · · · · · ··                   One, documents I requested and·6·

· · · ·      know exist were simply not provided.··I·7·

· · · ·      obtained documents from FOIA through other·8·

· · · ·      government agencies which made clear that·9·

· · · ·      DEQ had those very same documents.··But10·

· · · ·      without apology or explanation, DEQ did not11·

· · · ·      provide them to me.12·

· · · · · · · · · ··                   And I can't help but wonder13·

· · · ·      what other documents they may not have14·

· · · ·      provided that I don't even know about.··Two,15·

· · · ·      the Agency agreed to provide redacted16·

· · · ·      documents that they had previously withheld17·

· · · ·      under various FOIA exemptions, but then they18·

· · · ·      altered those documents so that when and to19·

· · · ·      whom the emails were sent was removed.20·

· · · · · · · · · ··                   And to clarify, I don't mean21·

· · · ·      redacted.··I mean removed.··They also failed22·

· · · ·      to produce redacted documents in the same23·

· · · ·      quantity as they previously claimed that24·

· · · ·      they had withheld.··Again, even more missing25·
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· · · ·      documents.··Three, after I provided DEQ with·1·

· · · ·      evidence that both the FOIA advisory council·2·

· · · ·      and the Virginia Attorney General's Office·3·

· · · ·      take the position that the governor's·4·

· · · ·      working papers exemption does not apply·5·

· · · ·      where the information has been disseminated·6·

· · · ·      beyond the governor's Executive Office, they·7·

· · · ·      continue to wrongfully assert that the·8·

· · · ·      exemption applies to documents that copied·9·

· · · ·      Timmons' employees as agents of Wegmans and10·

· · · ·      members of the Corps.··Next slide, please.11·

· · · · · · · · · ··                   And lastly, DEQ's own Jerome12·

· · · ·      Brooks responded to my FOIA request and he13·

· · · ·      had instance messages responsive to the14·

· · · ·      request, but that he was not able to forward15·

· · · ·      them.16·

· · · · · · · · · ··                   Instead, he summarized the17·

· · · ·      Environmental Protection Agency's serious18·

· · · ·      concerns about widespread failure to comply19·

· · · ·      with environmental justice requirements as20·

· · · ·      it relates to Brown Grove.21·

· · · · · · · · · ··                   Next slide, please.22·

· · · ·      Mr. Brooks makes clear that he and Ms. Robb23·

· · · ·      both had instant messages about the Wegmans'24·

· · · ·      project.··But at no time were any instant25·
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· · · ·      messages ever provided to me through FOIA.·1·

· · · ·      DEQ uses a Google-based email platform.··And·2·

· · · ·      although Mr. Brooks may not have known how,·3·

· · · ·      it is very much possible to email instant·4·

· · · ·      message conversations through that platform.·5·

· · · · · · · · · ··                   And it frankly doesn't matter·6·

· · · ·      if it was easier or convenient to respond to·7·

· · · ·      FOIA properly, it's still the law.·8·

· · · ·      Nevertheless, DEQ continued to falsely claim·9·

· · · ·      that all documents had been provided to me,10·

· · · ·      while at the very same time sending me11·

· · · ·      documents that are making very clear that12·

· · · ·      they were not.13·

· · · · · · · · · ··                   Although far too much has been14·

· · · ·      withheld from the public, I did learn15·

· · · ·      something really interesting from FOIA.16·

· · · ·      Drafts of the Board packet that you have17·

· · · ·      today clearly showed in their original draft18·

· · · ·      version that the Agency reached its19·

· · · ·      conclusion to recommend approving the permit20·

· · · ·      before they ever completed their analysis.21·

· · · · · · · · · ··                   They worked backwards from the22·

· · · ·      outcome they wanted.··And in so doing, they23·

· · · ·      have deliberately concealed information from24·

· · · ·      the public in favor of Wegmans.··Next slide,25·
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· · · ·      please.··See, there's this disturbing trend·1·

· · · ·      of hiding and withholding information and·2·

· · · ·      outright ignoring citizens with valid·3·

· · · ·      questions and concerns if they don't align·4·

· · · ·      with DEQ's agenda and pre-determined outcome·5·

· · · ·      on a given application.·6·

· · · · · · · · · ··                   I have one final example.·7·

· · · ·      Hanover provided the applicant with a CBPA·8·

· · · ·      map with a significant clerical error.··It·9·

· · · ·      outlined the site boundary of only one10·

· · · ·      parcel.11·

· · · · · · · · · ··                   But the Airpark site is12·

· · · ·      comprised of 20 parcels and Wegmans intends13·

· · · ·      to develop the part of the parcel that14·

· · · ·      clearly shows RPA if the entire site was15·

· · · ·      outlined properly.16·

· · · · · · · · · ··                   Hundreds of citizens provided17·

· · · ·      comment to DEQ with information about this18·

· · · ·      exact error.··But the Agency did not require19·

· · · ·      the applicant to correct it.20·

· · · · · · · · · ··                   I also met with Hanover County21·

· · · ·      administrator, John Budesky, and made him22·

· · · ·      aware of the mistake.··The county, likewise,23·

· · · ·      failed to respond.··I then reached out, as24·

· · · ·      you can see, to Justin Williams who's25·
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· · · ·      responsible for CBPA local government·1·

· · · ·      assistance for DEQ.··And I included in my·2·

· · · ·      email to him two maps, which you'll see on·3·

· · · ·      the next two slides.·4·

· · · · · · · · · ··                   Next slide, please.··The·5·

· · · ·      parcel that you see outlined in the bright·6·

· · · ·      blue is the single parcel that is farthest·7·

· · · ·      away from the onsite RPA.·8·

· · · · · · · · · ··                   This is the map that the·9·

· · · ·      applicant provided to DEQ.··Next slide,10·

· · · ·      please.··You can still see the blue outline,11·

· · · ·      but outlined in the dashed magenta line is12·

· · · ·      the true boundary of the Airpark site which13·

· · · ·      is comprised of an additional 19 parcels.14·

· · · · · · · · · ··                   And going back to where I15·

· · · ·      started my comments today, if the applicant16·

· · · ·      knew -- and then maybe they didn't know17·

· · · ·      before, but they certainly know now that18·

· · · ·      they had provided wrong information or19·

· · · ·      incomplete information.20·

· · · · · · · · · ··                   9 VAC 25-210-80 requires them21·

· · · ·      to correct that information immediately and22·

· · · ·      have their application to be treated as new23·

· · · ·      for purposes of review.··Next slide, please.24·

· · · ·      I didn't hear anything back from25·
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· · · ·      Mr. Williams, even when I followed up asking·1·

· · · ·      him to acknowledge receipt of my email.·2·

· · · ·      Next slide, please.·3·

· · · · · · · · · ··                   Now through FOIA, I know that·4·

· · · ·      Mr. Williams forwarded my email to Ms. Robb·5·

· · · ·      and Ms. Schneider within eight minutes of me·6·

· · · ·      sending it.··And Ms. Schneider sent it to·7·

· · · ·      Ms. Davenport and Mr. Golden within another·8·

· · · ·      three minutes.·9·

· · · · · · · · · ··                   So to recap, DEQ didn't make10·

· · · ·      the applicant correct misinformation.··And11·

· · · ·      the applicant surely didn't do it on its12·

· · · ·      own.13·

· · · · · · · · · ··                   And you can't tell me that DEQ14·

· · · ·      doesn't know that this is a really big deal15·

· · · ·      because they don't just forward emails all16·

· · · ·      the way to James Golden and Melanie17·

· · · ·      Davenport within 11 minutes of receipt18·

· · · ·      without there being a problem.19·

· · · · · · · · · ··                   And as a concerned citizen, no20·

· · · ·      one from DEQ was willing to take the time to21·

· · · ·      acknowledge receiving my email, much less to22·

· · · ·      respond to it substantively.··It is the23·

· · · ·      exact same thing that happened when I asked24·

· · · ·      about the new public comment period, they25·
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· · · ·      flat out ignored me.··And I believe it's·1·

· · · ·      because they didn't like the answer that·2·

· · · ·      they'd have to give if they did the right·3·

· · · ·      and professional thing and answered my·4·

· · · ·      question.··And I am far from alone in this·5·

· · · ·      mistreatment.··This must stop.··DEQ's role·6·

· · · ·      is to ensure a just process.·7·

· · · · · · · · · ··                   There is no justice, no·8·

· · · ·      fairness where the outcome is decided before·9·

· · · ·      the analysis and the applicant and citizen10·

· · · ·      are treated differently to the detriment of11·

· · · ·      the very citizens that they are called to12·

· · · ·      protect.13·

· · · · · · · · · ··                   So today, I stand with my14·

· · · ·      neighbors, my family and friends, my Brown15·

· · · ·      Grove brothers and sister and fellow16·

· · · ·      attorneys in asking the Board to exercise17·

· · · ·      independent judgment to ensure that policies18·

· · · ·      and procedures take precedent over profit19·

· · · ·      and politics.20·

· · · · · · · · · ··                   And that we don't reward bad21·

· · · ·      or biased behavior.··I'm asking the Board to22·

· · · ·      deny this permit until such time as DEQ23·

· · · ·      presents a draft permit that is accurate,24·

· · · ·      complete and legally defensible.··Thank you.25·
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· · · · · · · ··               MS. WOOD:··Thank you.··Cindy, our·1·

· · · ·      next speaker.·2·

··3·

· · · · · · · ··               MS. BERNDT:··Madame Chairman, the·4·

· · · ·      next speaker is Chris French.··And·5·

· · · ·      Mr. French has 15 minutes.·6·

··7·

· · · · · · · ··               MR. FRENCH:··Good afternoon.··Can·8·

· · · ·      everybody hear me okay?·9·

·10·

· · · · · · · ··               MS. WOOD:··Yes.11·

·12·

· · · · · · · ··               MR. FRENCH:··All right, thank you.13·

· · · ·      Madame Chair, respective Board members, DEQ14·

· · · ·      staff, former colleagues, I have found this15·

· · · ·      in process incredibly difficult.··As I've16·

· · · ·      just indicated to everyone, I'm a former DEQ17·

· · · ·      employee.18·

· · · · · · · · · ··                   I was at the Agency from 200319·

· · · ·      to 2007.··And it was one of the most20·

· · · ·      outstanding jobs I've ever had in my21·

· · · ·      professional career.··I've been doing22·

· · · ·      environmental work coming up through various23·

· · · ·      stormwater conservation districts, the24·

· · · ·      Agency, working in the non-profit sector for25·
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· · · ·      an environmental group, a trade organization·1·

· · · ·      that represents communities across the·2·

· · · ·      country as well as the private sector.··And·3·

· · · ·      I have never experienced in my professional·4·

· · · ·      career what I have witnessed with this·5·

· · · ·      permit situation.·6·

· · · · · · · · · ··                   A lot of the challenges that·7·

· · · ·      we have seen throughout this have raised·8·

· · · ·      significant questions of technical matters·9·

· · · ·      as well as administrative issues, as well as10·

· · · ·      social justice issues related to11·

· · · ·      environmental justice and how they are12·

· · · ·      fairly applied.··Next slide, please.13·

· · · · · · · · · ··                   And I'm going to move through14·

· · · ·      a lot of these slides pretty quickly.··This15·

· · · ·      is a proximity of the project, we're roughly16·

· · · ·      about 20 miles north outside of the City of17·

· · · ·      Richmond.··Next slide, please.18·

· · · · · · · · · ··                   As you can see by this19·

· · · ·      proximity map that was done by Timmons using20·

· · · ·      a fairly old topographic map, the Hanover21·

· · · ·      County Airport complex and associated22·

· · · ·      industrial park is just to the west of the23·

· · · ·      project.··It's bounded by I-95.··The Brown24·

· · · ·      Grove community is recognized just adjacent25·
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· · · ·      on top of the property.··You see it says the·1·

· · · ·      words Brown Grove.··That magenta area just·2·

· · · ·      to the northwest is a construction landfill·3·

· · · ·      that was put into the area.··And there's·4·

· · · ·      other various industries that have built up·5·

· · · ·      in this area.·6·

· · · · · · · · · ··                   To the south, there have been·7·

· · · ·      several residential communities have been·8·

· · · ·      built since this particular base map was·9·

· · · ·      done.··Next slide, please.10·

· · · · · · · · · ··                   There's a number of concerns,11·

· · · ·      and I want everyone to understand, this is12·

· · · ·      not a comprehensive list.··But these are13·

· · · ·      some of the outstanding issues that I will14·

· · · ·      touch on hopefully fairly quickly, but with15·

· · · ·      some depth as well as I go through16·

· · · ·      everything.··Next slide, please.17·

· · · · · · · · · ··                   So why exactly are we really18·

· · · ·      here?··That's the real big question that I19·

· · · ·      think that the Board needs to answer.20·

· · · ·      Because about a month and a half ago,21·

· · · ·      Ms. Bonnica Cotman -- a resident of the22·

· · · ·      Brown Grove community -- and I were23·

· · · ·      contacted by the Army Corps of Engineers and24·

· · · ·      informed due to substantial concerns and25·
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· · · ·      issues that we and others have been·1·

· · · ·      expressing that the Agency was going to·2·

· · · ·      begin to implement the NEPA -- the National·3·

· · · ·      Environmental Policy Act -- in order to·4·

· · · ·      review this entire process.·5·

· · · · · · · · · ··                   Now for those who are not·6·

· · · ·      familiar with NEPA, it is a planning·7·

· · · ·      exercise where you look at whether major·8·

· · · ·      federal actions have impact to the human·9·

· · · ·      environment.10·

· · · · · · · · · ··                   If there's going to be a11·

· · · ·      necessary impact -- and as part of that12·

· · · ·      process, there's a two-step effort that goes13·

· · · ·      with that.14·

· · · · · · · · · ··                   The first step is the15·

· · · ·      environmental assessment that kind of looks16·

· · · ·      at everything and concludes whether or not17·

· · · ·      you have an impact on the human environment.18·

· · · · · · · · · ··                   And if you do, then you19·

· · · ·      transition to Phase 2, which is you conduct20·

· · · ·      a formal environmental impact statement21·

· · · ·      review process.22·

· · · · · · · · · ··                   As part of that EIS process,23·

· · · ·      you look at alternatives to the proposed24·

· · · ·      action, including no action at all.··And25·
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· · · ·      that allows people to look at this from a·1·

· · · ·      comprehensive perspective.··This is what·2·

· · · ·      should've happened from day one with this·3·

· · · ·      process.··Next slide, please.··DEQ, as I·4·

· · · ·      mentioned in the slide, coordinates the·5·

· · · ·      State Agency's review of such efforts.·6·

· · · · · · · · · ··                   And that should really be a·7·

· · · ·      big focus for everybody here because the·8·

· · · ·      questions that were being asked by -- by·9·

· · · ·      Ms. Jasinski, by Mr. Lofton -- that -- the10·

· · · ·      NEPA process would actually address a lot of11·

· · · ·      your questions.12·

· · · · · · · · · ··                   A lot of the Board's concerns13·

· · · ·      that have been expressed to date by14·

· · · ·      considering various alternatives that could15·

· · · ·      be looked at.16·

· · · · · · · · · ··                   The other factor that comes17·

· · · ·      into play and why this is premature for18·

· · · ·      anyone to even consider the permit at this19·

· · · ·      time period is that the State individual20·

· · · ·      permit is a certification of the federal21·

· · · ·      permit, which does not even exist at this22·

· · · ·      time period.··This is really out of step23·

· · · ·      with anything from a regulatory process.24·

· · · ·      And the Board really should not even be25·

COMMONWEALTH REPORTERS, LLC    804-859-2051



Page 207

· · · ·      considering this permit today just based off·1·

· · · ·      of this alone.··Next slide, please.··When we·2·

· · · ·      get into the wetland issues, you guys have·3·

· · · ·      heard a lot about this.·4·

· · · · · · · · · ··                   There's issues and concerns·5·

· · · ·      about the Chesapeake Bay Act, so I'm going·6·

· · · ·      to kind of move through this pretty quickly.·7·

· · · ·      Next slide, please.·8·

· · · · · · · · · ··                   This is what the original·9·

· · · ·      wetland delineation looked like in early10·

· · · ·      October when RK&K, the consultants for the11·

· · · ·      current property owners, went out and did12·

· · · ·      things after DEQ indicated that there could13·

· · · ·      be more wetlands on the property than past14·

· · · ·      wetland delineations.15·

· · · · · · · · · ··                   What you'll notice is that16·

· · · ·      there's fairly extensive areas on this.17·

· · · ·      There's also a natural stream drainage area18·

· · · ·      that everybody can easily recognize.19·

· · · · · · · · · ··                   There's a direct connection20·

· · · ·      offsite with a property in the north corner21·

· · · ·      that is extracted from this.··Those wetlands22·

· · · ·      are connected, and we'll talk a little bit23·

· · · ·      more about that.··Next slide, please.··After24·

· · · ·      a field meeting with DEQ, with the Army25·
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· · · ·      Corps of Engineers, RK&K Consultants,·1·

· · · ·      Timmons and Mr. Lain -- who was representing·2·

· · · ·      Timmons and from a legal capacity, we see·3·

· · · ·      wetlands disappear through this entire·4·

· · · ·      effort.·5·

· · · · · · · · · ··                   And we also see field·6·

· · · ·      measurement data points completely disappear·7·

· · · ·      from the maps, even though they are·8·

· · · ·      reflected in the data sheets within the·9·

· · · ·      wetlands delineation.10·

· · · · · · · · · ··                   The introduction of this11·

· · · ·      mosaic concept comes to bear at this moment.12·

· · · ·      Next slide, please.··This is what that13·

· · · ·      wetland delineation looked like after that14·

· · · ·      October meeting with everybody on site.15·

· · · · · · · · · ··                   Next slide, please.··The issue16·

· · · ·      of the wetland mosaics is one that everybody17·

· · · ·      knew did not have supporting information to18·

· · · ·      even bring to the table.··Yet it was put19·

· · · ·      forward as part of the original permitting20·

· · · ·      process.21·

· · · · · · · · · ··                   According to emails that were22·

· · · ·      obtained through FOIA, the Corps of23·

· · · ·      Engineers noted that they didn't even have24·

· · · ·      the transects necessary to designate these25·
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· · · ·      areas as mosaics.··Furthermore, we found·1·

· · · ·      correspondence that was written by DEQ staff·2·

· · · ·      that indicated that the Piedmont Regional·3·

· · · ·      Office was talking with Central Office staff·4·

· · · ·      about the fact that these transects did not·5·

· · · ·      exist.·6·

· · · · · · · · · ··                   One can only come to the·7·

· · · ·      conclusion that they found a proposed·8·

· · · ·      solution.··Because they did not have the --·9·

· · · ·      the data necessary, but yet the permit10·

· · · ·      advanced with the mosaics put forward.11·

· · · · · · · · · ··                   Next slide, please.··This is12·

· · · ·      what the revision of the wetland delineation13·

· · · ·      looks like now under the current aspect of14·

· · · ·      things.··The mosaics have gone away.15·

· · · ·      They've tightened up a couple of things.16·

· · · · · · · · · ··                   But a lot of those areas that17·

· · · ·      were identified as wetlands disappearing18·

· · · ·      were never revisited.··There's a reason for19·

· · · ·      that, why they were never revisited.··Next20·

· · · ·      slide, please.21·

· · · · · · · · · ··                   These are the things that are22·

· · · ·      really outstanding issues.23·

· · · ·      Primary/secondary contacts, connectivity to24·

· · · ·      offsite wetlands where there's direct flow25·
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· · · ·      from wetlands offsite onto the Wegmans'·1·

· · · ·      property -- the data point that I mentioned·2·

· · · ·      earlier.··A lot of this information that you·3·

· · · ·      have is in your Attachment 5 of the Board·4·

· · · ·      book.·5·

· · · · · · · · · ··                   So I'm going to be drawing·6·

· · · ·      towards that and referencing that part of·7·

· · · ·      this.··This is the Corps of Engineers' memo.·8·

· · · ·      Next slide, please.·9·

· · · · · · · · · ··                   There has been a concern about10·

· · · ·      whether or not regulators had full access to11·

· · · ·      the property.··And that's a big part of why12·

· · · ·      we believe that a lot of this did not occur,13·

· · · ·      that it was limited to different areas.14·

· · · · · · · · · ··                   And so this is an extraction15·

· · · ·      from a DEQ letter to Wegmans saying that we16·

· · · ·      need the Corps to go back and look at17·

· · · ·      things.18·

· · · · · · · · · ··                   That they not only needed to19·

· · · ·      look at the mosaics, but also they needed to20·

· · · ·      look at surface waters that were not fully21·

· · · ·      identified during the delineation.22·

· · · · · · · · · ··                   Next slide, please.··Here is23·

· · · ·      an email where we've got evidence of24·

· · · ·      requested information being withheld from25·
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· · · ·      regulators at the Army Corps of Engineers.·1·

· · · ·      Specifically, the permit writer on this·2·

· · · ·      project -- Ms. Elaine Holley -- asked for·3·

· · · ·      information regarding data that was·4·

· · · ·      collected about soil borings on the site, as·5·

· · · ·      well as field run topos that could help them·6·

· · · ·      address the concerns related to the wetlands·7·

· · · ·      delineation.·8·

· · · · · · · · · ··                   This information was withheld.·9·

· · · ·      And to the best of our knowledge through the10·

· · · ·      available record, it was never provided.11·

· · · ·      Next slide, please.12·

· · · · · · · · · ··                   This is extractions from email13·

· · · ·      correspondence from Ms. Elaine Holley to14·

· · · ·      Paul Davenport, a representative of the15·

· · · ·      current property owners.16·

· · · · · · · · · ··                   If you read it from the bottom17·

· · · ·      going upwards, it kind of gives you an -- or18·

· · · ·      the top going down, it gives you an idea of19·

· · · ·      how things are done.20·

· · · · · · · · · ··                   But Airpark Associates, who is21·

· · · ·      the current owner, basically applied22·

· · · ·      conditions and requirements regarding site23·

· · · ·      visits.··That's entirely contrary to the24·

· · · ·      purpose of the application.··Regulators are25·
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· · · ·      supposed to have free access, within reason,·1·

· · · ·      to evaluate these things, and it did not·2·

· · · ·      happen.··Further down, you can see in·3·

· · · ·      correspondence with Airpark Associates where·4·

· · · ·      Ms. Holley notes that the soil boring logs·5·

· · · ·      were not provided.·6·

· · · · · · · · · ··                   The additional information was·7·

· · · ·      requested, as I noted on the previous slide.·8·

· · · ·      Furthermore, down at the very bottom, we had·9·

· · · ·      permission to review only the two mosaic10·

· · · ·      areas of the site -- only.11·

· · · · · · · · · ··                   So they were restricted.12·

· · · ·      Instead of taking the role of a regulator13·

· · · ·      that says I either have access to the14·

· · · ·      property to look at this comprehensively.15·

· · · · · · · · · ··                   They basically caved in to the16·

· · · ·      demands of the current property owner.··Next17·

· · · ·      slide, please.··This is the current wetland18·

· · · ·      delineation a little bit zoomed in.19·

· · · · · · · · · ··                   Data point two noted here and20·

· · · ·      the area is of significant concern,21·

· · · ·      purposefully deleted from the map.··That22·

· · · ·      hammerhead wetland to the left of that23·

· · · ·      little circle area and everything, the24·

· · · ·      reason it's that shape is because they25·
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· · · ·      followed the contours of the property.··No·1·

· · · ·      natural wetland in this area has a shape·2·

· · · ·      like that.··Period.··None in the head water·3·

· · · ·      area.··It does not look like that,·4·

· · · ·      especially when you have direct draining·5·

· · · ·      going to it.·6·

· · · · · · · · · ··                   So that's the first thing that·7·

· · · ·      caught my mind when I first looked at this·8·

· · · ·      map way back when.··You don't see things·9·

· · · ·      like this in nature.··Then you've got the10·

· · · ·      offsite impacts just above that.11·

· · · · · · · · · ··                   Next slide, please.··These are12·

· · · ·      the hydric soils that -- that were extracted13·

· · · ·      from page 5-8 of your Board book from the14·

· · · ·      Corps of Engineers wetland memo where they15·

· · · ·      talked about the hydric soils and16·

· · · ·      everything.17·

· · · · · · · · · ··                   What this shows from the18·

· · · ·      offsite perspective is that that arrow is19·

· · · ·      pointing to the approximate connection of20·

· · · ·      the wetlands that are found on the Duris21·

· · · ·      property.22·

·23·

· · · · · · · ··               MS. WOOD:··Mr. French, you have24·

· · · ·      three minutes.··I just want to let you know.25·
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· · · · · · · ··               MR. FRENCH:··Okay, thank you.·1·

· · · ·      Thank you very much.··Next slide.··These are·2·

· · · ·      pictures of the Duris property -- next·3·

· · · ·      slide, please -- in dry conditions.··These·4·

· · · ·      are wet conditions.·5·

· · · · · · · · · ··                   What you see in that middle·6·

· · · ·      slide right there is Sphagnum moss, only·7·

· · · ·      found in high quality wetlands, only grows·8·

· · · ·      in wetland conditions.··Next slide, please.·9·

· · · · · · · · · ··                   Observable flow paths with10·

· · · ·      filamentous algae, following the trail of11·

· · · ·      water going towards the Airpark property.12·

· · · ·      Next slide, please.··High quality wetlands13·

· · · ·      will be impacted by this particular project.14·

· · · · · · · · · ··                   Next slide, please.··Next15·

· · · ·      slide, please.··Data point two, the Corps16·

· · · ·      decided to rely upon the soils map with the17·

· · · ·      soil survey, but their own delineation18·

· · · ·      manual does not allow for them to do this.19·

· · · · · · · · · ··                   If you look at the delineation20·

· · · ·      manual and the language that's found in it,21·

· · · ·      it basically says soil surveys are used as a22·

· · · ·      planning tool only.··And the reliance upon23·

· · · ·      them is not really allowed underneath the24·

· · · ·      delineation requirements.··Even if it was,25·
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· · · ·      the -- the statement was is that, well, what·1·

· · · ·      they found was an inclusion -- a hydric soil·2·

· · · ·      inclusion.··And that's what made that area·3·

· · · ·      wet, not represented by everything else.·4·

· · · · · · · · · ··                   Yet it doesn't matter.··If·5·

· · · ·      it's a hydric soil holding water, that's all·6·

· · · ·      that matters.··It's a wetland as a result.·7·

· · · ·      Next slide, please.··Failure to address the·8·

· · · ·      Chesapeake Bay Preservation Act.·9·

· · · · · · · · · ··                   This is a 1980 soil survey map10·

· · · ·      that shows a draining on that area.··They11·

· · · ·      call it a quote, unquote historical drainage12·

· · · ·      area.··Yeah, okay.··Sure.··Historical.··Next13·

· · · ·      slide, please.14·

· · · · · · · · · ··                   Yet in an older RK&K15·

· · · ·      delineation, they make reference to streams16·

· · · ·      onsite.··Next slide, please.··This is the17·

· · · ·      map that Ms. Blose just showed you earlier18·

· · · ·      with the Chesapeake Bay Preservation Act19·

· · · ·      area.20·

· · · · · · · · · ··                   Next slide, please.··This is21·

· · · ·      what it actually looks like where you've22·

· · · ·      actually got an established RPA boundary in23·

· · · ·      that drainage area going towards Totopotomoy24·

· · · ·      Creek.··It shows you significant issues and25·
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· · · ·      this is information that was not provided to·1·

· · · ·      State when it should've been done in the·2·

· · · ·      original coastal zone management area review·3·

· · · ·      process.··Next slide, please.·4·

· · · · · · · · · ··                   While it -- DEQ is absolutely·5·

· · · ·      correct.··The determination of Chesapeake·6·

· · · ·      Bay Preservation Act areas are the·7·

· · · ·      responsibility of local government.·8·

· · · · · · · · · ··                   But this body, you the Board,·9·

· · · ·      also have oversight of how the State10·

· · · ·      implements its Chesapeake Bay Preservation11·

· · · ·      Act requirements.12·

· · · · · · · · · ··                   We're not telling you that you13·

· · · ·      should have DEQ staff to go out there and14·

· · · ·      determine the Chesapeake Bay Preservation15·

· · · ·      Act.··But they are responsible for ensuring16·

· · · ·      that the county is doing it right with17·

· · · ·      proper oversight.··And as such --18·

·19·

· · · · · · · ··               MS. WOOD:··Mr. French, you've20·

· · · ·      reached your time limit.21·

·22·

· · · · · · · ··               MR. FRENCH:··Okay.··Thank you.23·

· · · ·      I'll be -- wrap this up real quick.··Next24·

· · · ·      slide, please.25·
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· · · · · · · ··               MS. WOOD:··You have 30 seconds.·1·

··2·

· · · · · · · ··               MR. FRENCH:··Thank you, ma'am.··I'm·3·

· · · ·      going to blow through the environmental·4·

· · · ·      justice issues.··Next slide, please.··Other·5·

· · · ·      people will be covering this very well.·6·

· · · · · · · · · ··                   This one map, though, I do·7·

· · · ·      want to say that we have seen in the·8·

· · · ·      archeological review process some maps that·9·

· · · ·      were not indicative of reality.··Next slide,10·

· · · ·      please.11·

· · · · · · · · · ··                   What you see is that this12·

· · · ·      particular map was shifted west to barely13·

· · · ·      show the Brown Grove School being on the14·

· · · ·      property.··And this entire process has been15·

· · · ·      pervasive.16·

· · · · · · · · · ··                   We've seen examples of17·

· · · ·      information like this where things are not18·

· · · ·      right, where things appear to have been19·

· · · ·      misrepresented throughout this entire20·

· · · ·      permitting process.21·

· · · · · · · · · ··                   Next slide.··Last comment for22·

· · · ·      everybody here.··The joint permit23·

· · · ·      application statement includes some very --24·

·25·
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· · · · · · · ··               MS. WOOD:··Mr. French, you're at·1·

· · · ·      time.·2·

··3·

· · · · · · · ··               MR. FRENCH:··Thank you very much.·4·

··5·

· · · · · · · ··               MS. WOOD:··Please wrap up your --·6·

· · · ·      wrap it up now.··Thank you.·7·

··8·

· · · · · · · ··               MR. FRENCH:··Thank you very much·9·

· · · ·      for the opportunity.··I hope that this has10·

· · · ·      been informative.··I'll be happy to take any11·

· · · ·      questions.12·

·13·

· · · · · · · ··               MS. WOOD:··Cindy, our next speaker.14·

·15·

· · · · · · · ··               MS. BERNDT:··The next speaker is16·

· · · ·      Brett Blose.··And he has 15 minutes.17·

·18·

· · · · · · · ··               MR. BLOSE:··Can you hear me?19·

·20·

· · · · · · · ··               MS. WOOD:··Yes.21·

·22·

· · · · · · · ··               MR. BLOSE:··My name is Brett Blose.23·

· · · ·      Thank you for the opportunity to speak24·

· · · ·      concerning the individual -- is my power25·
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· · · ·      point going to be up?·1·

··2·

· · · · · · · ··               MS. WOOD:··It's coming.·3·

··4·

· · · · · · · ··               MR. BLOSE:··Oh.··All right.··Let me·5·

· · · ·      start again.··Thank you for the opportunity·6·

· · · ·      to speak concerning the individual permit·7·

· · · ·      for the Wegmans Distribution Center.··Please·8·

· · · ·      note my objection to this meeting today.·9·

· · · · · · · · · ··                   This isn't right for a10·

· · · ·      decision.··Treated as a new application as11·

· · · ·      of late December 2020, the public has been12·

· · · ·      deprived of the participation process13·

· · · ·      afforded by the administrative code.14·

· · · · · · · · · ··                   Furthermore, the Water Control15·

· · · ·      Board can not certify an incomplete federal16·

· · · ·      permit lacking in environmental assessment.17·

· · · ·      Let's examine the AJD.··DEQ claims an AJD18·

· · · ·      fulfills permitting requirements.19·

· · · · · · · · · ··                   This is false.··DEQ procedure20·

· · · ·      states, quote, nothing in the law,21·

· · · ·      regulation or guidance precludes DEQ from22·

· · · ·      independently performing own delineations,23·

· · · ·      confirmations or surface water boundaries24·

· · · ·      for jurisdictional determination, end quote.25·
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· · · ·      Delineations must be in strict conformance·1·

· · · ·      with the Corps' manual and supplements.··The·2·

· · · ·      Airpark AJD violates Corps' manual procedure·3·

· · · ·      and is invalid for permitting.·4·

· · · · · · · · · ··                   DEQ attempts to avoid this·5·

· · · ·      inconvenient fact by claiming the flawed AJD·6·

· · · ·      is good enough.··Next slide.··9 VAC·7·

· · · ·      25-210-45 states that each delineation shall·8·

· · · ·      be conducted in accordance with the US Army·9·

· · · ·      Corps of Engineers Wetland Delineation10·

· · · ·      Manual and any regional wetland supplements11·

· · · ·      approved for use by the Corps.12·

· · · · · · · · · ··                   These manuals shall be13·

· · · ·      interpreted in a manner consistent with14·

· · · ·      Corps' guidance.··The administrative code15·

· · · ·      uses mandatory language offering no16·

· · · ·      provision for deviation.17·

· · · · · · · · · ··                   The Airpark AJD violates18·

· · · ·      manual procedure in multiple ways making the19·

· · · ·      use of the AJD for permitting an error of20·

· · · ·      law.··Next slide.21·

· · · · · · · · · ··                   The AJD is defective for22·

· · · ·      failure to follow Corps manual drought23·

· · · ·      delineation procedures.··DEQ summarized its24·

· · · ·      drought conditions were brought up in a25·
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· · · ·      public comments, but conveniently failed to·1·

· · · ·      summarize the point made in comments.··The·2·

· · · ·      manual delineation procedures for drought·3·

· · · ·      weren't followed.·4·

· · · · · · · · · ··                   The Atlantic Coast supplement·5·

· · · ·      states for delineation in a drought, and·6·

· · · ·      area with both hydric soils and hydrophytic·7·

· · · ·      vegetation is a wetland.·8·

· · · · · · · · · ··                   Data point six and eight found·9·

· · · ·      during a drought to possess both hydric10·

· · · ·      soils and hydrophytic vegetation per the11·

· · · ·      manual are wetlands.··Next slide.12·

· · · · · · · · · ··                   The AJD classifies these data13·

· · · ·      points as upland in violation of manual14·

· · · ·      procedure.··The manual further states the15·

· · · ·      site should be revisited during normal16·

· · · ·      conditions to check for hydrology.17·

· · · · · · · · · ··                   There was opportunity to18·

· · · ·      evaluate normal conditions.··However, the19·

· · · ·      Corps delineator was restricted from doing20·

· · · ·      so.··Therefore, per the -- per the manual,21·

· · · ·      DP 6 and 8 must be considered wetland and22·

· · · ·      the AJD considered invalid.··Next slide.23·

· · · ·      Please note the manual procedure for periods24·

· · · ·      with below normal rainfall is identical to25·
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· · · ·      drought procedure.··The AJD deletes DP 2·1·

· · · ·      identified by the applicant's delineator as·2·

· · · ·      a wetland data point proven by field·3·

· · · ·      examination to possess all three wetland·4·

· · · ·      indicators.·5·

· · · · · · · · · ··                   DEQ cites the Corps' flawed·6·

· · · ·      rationale, quote, DP 2 was located in an·7·

· · · ·      area mapped as having Dunbar fine sandy loam·8·

· · · ·      which can contain inclusions of coxville.·9·

· · · · · · · · · ··                   It is believed that DP 2 may10·

· · · ·      have been collected in a hydric soil11·

· · · ·      inclusion, end quote.··This explanation is12·

· · · ·      full of weasel words such as can, believed13·

· · · ·      and may.··These are words that14·

· · · ·      [unintelligible].··The Corps [inaudible] --15·

·16·

· · · · · · · ··               MS. HARRIS:··Sorry, he's not coming17·

· · · ·      in.18·

·19·

· · · · · · · ··               MR. LOFTON:··I'm sorry.··Is anybody20·

· · · ·      having audio issues but me?21·

·22·

· · · · · · · ··               MS. WOOD:··Yeah, I'm having the23·

· · · ·      same thing.24·

·25·
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· · · · · · · ··               MS. TRETINA:··It seems to be coming·1·

· · · ·      from Mr. Blose's end?·2·

··3·

· · · · · · · ··               MR. BLOSE:··Can you -- can you hear·4·

· · · ·      me?·5·

··6·

· · · · · · · ··               MS. TRETINA:··You're breaking up.·7·

··8·

· · · · · · · ··               MR. BLOSE:··Hello?·9·

·10·

· · · · · · · ··               MS. TRETINA:··Hello.··You still --11·

· · · ·      you still are breaking up some.12·

·13·

· · · · · · · ··               MR. LOFTON:··I'm not hearing14·

· · · ·      anything.15·

·16·

· · · · · · · ··               MS. WOOD:··Yeah, I'm thinking we17·

· · · ·      need to -- to skip over him, come back to18·

· · · ·      him.19·

·20·

· · · · · · · ··               MR. BLOSE:··All right.··Thank you.21·

·22·

· · · · · · · ··               MS. BERNDT:··All right.··In that23·

· · · ·      case, I believe that Delegate Guzman has24·

· · · ·      joined.25·
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· · · · · · · ··               MS. WOOD:··Okay.·1·

··2·

· · · · · · · ··               MS. BERNDT:··Her first name is·3·

· · · ·      Elizabeth, Marilee.·4·

··5·

· · · · · · · ··               MS. TRETINA:··I got it.·6·

··7·

· · · · · · · ··               MS. BERNDT:··Got it.·8·

··9·

· · · · · · · ··               MS. GUZMAN:··Yes, I am here.··Good10·

· · · ·      afternoon.11·

·12·

· · · · · · · ··               MS. WOOD:··Delegate Guzman,13·

· · · ·      welcome.··Thank you for joining us.14·

·15·

· · · · · · · ··               MS. GUZMAN:··No, thank you.··Thank16·

· · · ·      you to the members of the Board for taking17·

· · · ·      my comments here today.··I appreciate it.··I18·

· · · ·      am Delegate Elizabeth Guzman and I proudly19·

· · · ·      represent the 31st District in the House of20·

· · · ·      Delegates.21·

· · · · · · · · · ··                   And I'm here today to22·

· · · ·      respectfully ask that you refrain from23·

· · · ·      issuing any decision related to the Wegmans'24·

· · · ·      permit until the Environmental Justice25·
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· · · ·      Council has fully considered an issue or·1·

· · · ·      recommendation regarding the potential·2·

· · · ·      impacts of this project on the Brown Grove·3·

· · · ·      community.·4·

· · · · · · · · · ··                   You know, furthermore, the US·5·

· · · ·      Army Corps of Engineers recently informed a·6·

· · · ·      Brown Grove resident and a Hanover County·7·

· · · ·      NAACP representative that the Agency will be·8·

· · · ·      starting an environmental assessment under·9·

· · · ·      the National Environmental Policy Act, NEPA.10·

· · · · · · · · · ··                   The NEPA review process is11·

· · · ·      almost always occur prior to any permitting12·

· · · ·      action.··And DEQ coordinates the State and13·

· · · ·      local agency engagement in this process.14·

· · · · · · · · · ··                   Additionally, NEPA has15·

· · · ·      environmental justice consideration16·

· · · ·      requirements.··At minimum, no action at the17·

· · · ·      State or federal level should occur until18·

· · · ·      this process is fully completed.19·

· · · · · · · · · ··                   You know, I am here because20·

· · · ·      too often, it is our marginalized21·

· · · ·      communities and communities of color who22·

· · · ·      bear the brunt of environmental racism.··We23·

· · · ·      are disadvantaged by irresponsible24·

· · · ·      development.··Our Commonwealth needs to25·
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· · · ·      focus on preserving our historically Black·1·

· · · ·      communities and we must prioritize their·2·

· · · ·      input when considering larger scale·3·

· · · ·      development decisions like this.·4·

· · · · · · · · · ··                   This is a community who feels·5·

· · · ·      that every step of the way they have been·6·

· · · ·      invited to speak, but no one is listening to·7·

· · · ·      the words that they say.··It is not enough,·8·

· · · ·      you know, I appreciate the public comments,·9·

· · · ·      you know.10·

· · · · · · · · · ··                   But in Virginia, if we are11·

· · · ·      going to be very serious about confronting12·

· · · ·      our racist history and taking steps towards13·

· · · ·      true racial justice, then we must do the14·

· · · ·      work and have the hard conversations instead15·

· · · ·      of just, you know, rubber stamping decisions16·

· · · ·      like the one that is to happen today.17·

· · · · · · · · · ··                   I stand with the people of18·

· · · ·      Brown Grove and I'm here to elevate their19·

· · · ·      voices.··And I will respectfully ask that20·

· · · ·      the Board refrain from issuing a decision on21·

· · · ·      this permit until both the NEPA assessment22·

· · · ·      has been conducted and the Environmental23·

· · · ·      Justice Council has reviewed this matter24·

· · · ·      fully.··Thank you, members of the Board.25·
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· · · · · · · ··               MS. WOOD:··Thank you, ma'am.·1·

··2·

· · · · · · · ··               MS. BERNDT:··Okay, let's see.·3·

··4·

· · · · · · · ··               MS. WOOD:··Now, Cindy -- our next·5·

· · · ·      --·6·

··7·

· · · · · · · ··               MS. BERNDT:··Yeah, hang on one·8·

· · · ·      second.··I'm looking at an email from Sara·9·

· · · ·      Blose.··All right.··So we are going to go10·

· · · ·      down to Rod Morgan.11·

· · · · · · · · · ··                   He has -- Mr. Morgan has 1512·

· · · ·      minutes.··And then hopefully, we'll be able13·

· · · ·      to get back to Brett Blose when Rod's gone.14·

·15·

· · · · · · · ··               MS. WOOD:··Okay.16·

·17·

· · · · · · · ··               MS. BERNDT:··Done.··I shouldn't say18·

· · · ·      gone.19·

·20·

· · · · · · · ··               MR. MORGAN:··This is Rod Morgan.··I21·

· · · ·      live in Hanover County, Virginia.··And I22·

· · · ·      believe that Mr. Blose is on his way to --23·

· · · ·      to my house.··He lives a couple doors down24·

· · · ·      and I have a landline.··So I think -- I25·
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· · · ·      think we'll solve the technological issue·1·

· · · ·      that I will -- will point out in my·2·

· · · ·      comments.··First off, I would like to -- to·3·

· · · ·      answer a couple things that both Mr. Hayes·4·

· · · ·      and Mr. Lofton addressed.·5·

· · · · · · · · · ··                   I'll be touching on·6·

· · · ·      availability.··And DEQ got it wrong and I'll·7·

· · · ·      tell you why in just a few minutes.··But I·8·

· · · ·      -- I wanted to point out that issue.·9·

· · · · · · · · · ··                   I also wanted to point out, in10·

· · · ·      response to Mr. Hayes' question, there has11·

· · · ·      been no site approval issued by Hanover12·

· · · ·      County.13·

· · · · · · · · · ··                   I think that the applicant14·

· · · ·      gave you -- they didn't really answer that15·

· · · ·      question directly and -- and created a16·

· · · ·      misunderstanding.··But there is no site plan17·

· · · ·      approval issued to date.··It is pending.18·

· · · · · · · · · ··                   So that determination has not19·

· · · ·      been made.··So with that, I'll get on to my20·

· · · ·      comments.··So I think the best thing to do21·

· · · ·      is to just get back to basics on this.··And22·

· · · ·      I know this is a very complicated issue, but23·

· · · ·      there's a couple things that I'm -- I'm24·

· · · ·      going to read verbatim because I think they25·
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· · · ·      should be the North Star for us in this·1·

· · · ·      process.··From a national perspective, the·2·

· · · ·      degradation or destruction of special·3·

· · · ·      aquatic sites, such as filling operations in·4·

· · · ·      wetlands, is considered to be among the most·5·

· · · ·      severe environmental impacts covered by the·6·

· · · ·      Clean Water Act.·7·

· · · · · · · · · ··                   The guiding principle should·8·

· · · ·      be that degradation or destruction of·9·

· · · ·      special sites may represent an irreversible10·

· · · ·      loss of valuable aquatic resources.11·

· · · · · · · · · ··                   Fundamental to these12·

· · · ·      guidelines is the precept that dredged or13·

· · · ·      fill material should not be discharged into14·

· · · ·      the aquatic ecosystem unless it can be15·

· · · ·      demonstrated that such a discharge will not16·

· · · ·      have an unacceptable adverse impact, either17·

· · · ·      individually or in combination, with known18·

· · · ·      and/or probable impacts of other activities19·

· · · ·      affecting the ecosystems of concern.20·

· · · · · · · · · ··                   The purpose of these21·

· · · ·      guidelines is to restore and maintain the22·

· · · ·      chemical, physical and biological integrity23·

· · · ·      waters of the United States through the24·

· · · ·      control of discharges of dredged or fill25·

COMMONWEALTH REPORTERS, LLC    804-859-2051



Page 230

· · · ·      material.··And these are not the words of a·1·

· · · ·      progressive environmental organization.·2·

· · · ·      This is the text of the purpose and policy·3·

· · · ·      section of the Clean Water Act.·4·

· · · · · · · · · ··                   These words were first·5·

· · · ·      published in the federal register in·6·

· · · ·      December 1987, a time that some of us will·7·

· · · ·      remember as the later years of Ronald·8·

· · · ·      Reagan's second term as president.·9·

· · · · · · · · · ··                   These sentiments are also10·

· · · ·      echoed in Virginia's official wetlands11·

· · · ·      policy, VAC 25-380-30.··In its decision12·

· · · ·      processes, it shall be the Board's policy to13·

· · · ·      give particular cognizance and consideration14·

· · · ·      to any proposal to the State Water Control15·

· · · ·      Board that has a potential to damage16·

· · · ·      wetlands, to recognize the irreplaceable17·

· · · ·      value and man's dependence on them, to18·

· · · ·      maintain an environment acceptable to19·

· · · ·      society and preserve and protect them from20·

· · · ·      damaging misuses.21·

· · · · · · · · · ··                   It shall be the Board's policy22·

· · · ·      to minimize alteration in the quantity or23·

· · · ·      quality of the natural flow of water that24·

· · · ·      nourishes wetlands and to protect wetlands25·
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· · · ·      from adverse dredging and filling practices.·1·

· · · ·      So I'm sure that you guys are all familiar·2·

· · · ·      with that, but I wanted to just kind of·3·

· · · ·      re-center the discussion and -- and point·4·

· · · ·      out to all those listening, you know, the·5·

· · · ·      primary responsibility of regulators in this·6·

· · · ·      -- in this process.·7·

· · · · · · · · · ··                   So getting down to brass·8·

· · · ·      tacks, Wegmans fails to overcome the clean·9·

· · · ·      water presumption that there are practicable10·

· · · ·      alternatives to the Airpark site.11·

· · · · · · · · · ··                   And Wegmans and DEQ failed to12·

· · · ·      correctly identify the least environmentally13·

· · · ·      damaging practicable alternative, or the14·

· · · ·      LEDPA.··I want to be clear about this15·

· · · ·      presumption.16·

· · · · · · · · · ··                   Wetlands are considered a17·

· · · ·      special aquatic site and are deemed worthy18·

· · · ·      of special protections.··When the basic19·

· · · ·      purpose of the activity is in a special20·

· · · ·      aquatic site is not water-dependent,21·

· · · ·      practical alternatives that do not involve22·

· · · ·      special aquatic sites are presumed to be23·

· · · ·      available unless clearly demonstrated24·

· · · ·      otherwise.··This presumption is intended to25·
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· · · ·      implement the policy that, from a national·1·

· · · ·      and Virginia perspective, the degradation or·2·

· · · ·      destruction of special aquatic sites -- such·3·

· · · ·      as filling operations in wetlands -- are·4·

· · · ·      considered to be among the most severe·5·

· · · ·      environmental impacts covered by the Clean·6·

· · · ·      Water Act.·7·

· · · · · · · · · ··                   The burden of proof to·8·

· · · ·      demonstrate compliance of the Clean Water·9·

· · · ·      Act rests with the applicant.··Where10·

· · · ·      insufficient information is provided to11·

· · · ·      determine compliance, the Clean Water Act12·

· · · ·      requires that no permit be issued.13·

· · · · · · · · · ··                   I've used the word presumption14·

· · · ·      a few times now.··A presumption is the legal15·

· · · ·      inference that must be made in light of16·

· · · ·      certain facts.··Presumptions are obviously17·

· · · ·      rebuttable, meaning they can be rejected if18·

· · · ·      proven false.19·

· · · · · · · · · ··                   So in order for this project20·

· · · ·      to be permittable, Wegmans must prove this21·

· · · ·      presumption to be false or that other22·

· · · ·      practical alternatives are unavailable.23·

· · · ·      This presumption is a hurdle to be jumped24·

· · · ·      over, not a limbo bar for Wegmans to slide25·
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· · · ·      underneath.··So I'll turn next to the·1·

· · · ·      concept of practicability.··And I appreciate·2·

· · · ·      Ms. Davenport's comments early on in the·3·

· · · ·      conversation that there is not a lot of·4·

· · · ·      court case and court precedent on these·5·

· · · ·      issues.·6·

· · · · · · · · · ··                   But I think the text of the --·7·

· · · ·      the statute is pretty clear.··Practicable·8·

· · · ·      alternatives are those alternatives that are·9·

· · · ·      available and capable of being done after10·

· · · ·      taking into consideration cost, existing11·

· · · ·      technology and logistics in light of overall12·

· · · ·      project purposes.13·

· · · · · · · · · ··                   For the ease of presentation,14·

· · · ·      I will break down this discussion15·

· · · ·      practicability in these two components.16·

· · · ·      Component one, availability.··And for17·

· · · ·      Mr. Hayes and Mr. Lofton, here is -- here is18·

· · · ·      my discussion of availability.19·

· · · · · · · · · ··                   In Bersani versus EPA in 1988,20·

· · · ·      the Second Court of Appeals held that the21·

· · · ·      practicable alternatives test relative to22·

· · · ·      the availability of sites should be23·

· · · ·      conducted at the time an applicant enters24·

· · · ·      the market for a site instead of the time it25·
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· · · ·      applies for a permit.··This case is also·1·

· · · ·      referenced in the Virginia Water Protection·2·

· · · ·      Permit and Compliance manual in chapter·3·

· · · ·      three.·4·

· · · · · · · · · ··                   So when Ms. Robb answers your·5·

· · · ·      questions about the availability of these·6·

· · · ·      sites, these sites that are quote, unquote,·7·

· · · ·      no longer available are available under the·8·

· · · ·      law for the purposes of consideration of·9·

· · · ·      practicality at this permit.10·

· · · · · · · · · ··                   All Airpark alternatives were11·

· · · ·      available at the time of market entry and12·

· · · ·      are available as contemplated by Bersani and13·

· · · ·      DEQ policy.14·

· · · · · · · · · ··                   Indeed, records indicate that15·

· · · ·      Wegmans had well-developed plans for two of16·

· · · ·      these alternatives -- Archie Cannon and17·

· · · ·      Graymont.18·

· · · · · · · · · ··                   DEQ errors -- DEQ errs as a19·

· · · ·      matter of both policy and law then they say20·

· · · ·      that some locations are no longer available21·

· · · ·      of feasible based on subsequent events.22·

· · · ·      Remember, availability is determined at23·

· · · ·      market entry.··And this element of24·

· · · ·      practicability must combine with the next25·
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· · · ·      element to surmount that presumption that no·1·

· · · ·      alternative exists for the special aquatic·2·

· · · ·      site.·3·

· · · · · · · · · ··                   The second element -- element·4·

· · · ·      two -- capable of being done after taking·5·

· · · ·      into consideration costs, existing·6·

· · · ·      technology and logistics in light of overall·7·

· · · ·      project purposes.·8·

· · · · · · · · · ··                   I refer you to page 16 of your·9·

· · · ·      Board book, the second paragraph from the10·

· · · ·      bottom.··DEQ finds that all alternatives11·

· · · ·      evaluated meet the purpose and need of the12·

· · · ·      project and were considered practicable,13·

· · · ·      taking into consideration logistics and14·

· · · ·      existing technology.15·

· · · · · · · · · ··                   I do not dispute this16·

· · · ·      conclusion.··Wegmans' LEDPA analysis17·

· · · ·      concluded the alternative sites were not18·

· · · ·      practicable based on cost alone.19·

· · · · · · · · · ··                   In other words, cost is the20·

· · · ·      only differentiator between alternatives.21·

· · · ·      You can dismiss all discussion of the22·

· · · ·      L-shape.··Luckily, the preamble to the Clean23·

· · · ·      Water Act provides clarification on how cost24·

· · · ·      is to be considered in determination of25·
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· · · ·      practicability.··Quote, if an alleged·1·

· · · ·      alternative is unreasonably expensive to the·2·

· · · ·      applicant, the alternative is not·3·

· · · ·      practicable.··I repeat for emphasis.·4·

· · · · · · · · · ··                   If an alleged alternative is·5·

· · · ·      unreasonably expensive to the applicant, the·6·

· · · ·      alternative is not practicable.··Again, the·7·

· · · ·      appropriate standard, just for -- just to be·8·

· · · ·      difficult -- is unreasonably expensive, not·9·

· · · ·      least expensive, unreasonably expensive.10·

· · · · · · · · · ··                   So I ask you to refer to the11·

· · · ·      table of final costs on page 20 of your12·

· · · ·      Board book.··I dispute the accuracy of these13·

· · · ·      costs, but for the sake of argument, let's14·

· · · ·      assume they're correct.15·

· · · · · · · · · ··                   The Archie Cannon site is16·

· · · ·      shown as being approximately $3.5M more17·

· · · ·      expensive than Airpark.··According to the18·

· · · ·      governor's press releases, the Wegmans'19·

· · · ·      project is valued at least $175M.20·

· · · · · · · · · ··                   $3.5M is two percent of $175M.21·

· · · ·      That is not an unreasonable expense,22·

· · · ·      especially when it is for the acquisition of23·

· · · ·      land.··And why -- why land?··Why should land24·

· · · ·      be different?··According to tax and25·
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· · · ·      accounting regulations promulgated by the·1·

· · · ·      IRS and the Financial Accounting Standards·2·

· · · ·      Board, land is never a cost to Wegmans.·3·

· · · · · · · · · ··                   The cost of fixed assets, such·4·

· · · ·      as land, building and machinery are·5·

· · · ·      capitalized or put on a company's balance·6·

· · · ·      sheet as an asset.·7·

· · · · · · · · · ··                   And costs are then recognized·8·

· · · ·      over time in the form of depreciation.·9·

· · · ·      There are many allowable methods for10·

· · · ·      depreciation, but the most simple is11·

· · · ·      straight line.12·

· · · · · · · · · ··                   For example, using straight13·

· · · ·      line depreciation on a building built for14·

· · · ·      $30M would be capitalized and might be15·

· · · ·      depreciated over 30 years which would yield16·

· · · ·      an annual cost of $1M per year.17·

· · · · · · · · · ··                   IRS publication 946 titled How18·

· · · ·      to Depreciate your Property states, and I19·

· · · ·      quote, you can not depreciate the cost of20·

· · · ·      land because land does not wear out, become21·

· · · ·      obsolete or get used up.··Again, you can not22·

· · · ·      depreciate the cost of land because it does23·

· · · ·      not wear out, become obsolete or get used24·

· · · ·      up.··So using the cost of land in the25·

COMMONWEALTH REPORTERS, LLC    804-859-2051



Page 238

· · · ·      alternatives analysis is improper.··Cost of·1·

· · · ·      land can not be properly considered a cost.·2·

· · · ·      It's never a cost to Wegmans.··It is now a·3·

· · · ·      way of cash, but it is not a cost and it's·4·

· · · ·      an asset that has intrinsic value.·5·

· · · · · · · · · ··                   I submit that DEQ errs as a·6·

· · · ·      matter of policy and law when it allows the·7·

· · · ·      inclusion of land into the final costs·8·

· · · ·      listed on -- in the table on page 20.·9·

· · · · · · · · · ··                   On pages 18 and 20 in the10·

· · · ·      Board book, DEQ details how they agree with11·

· · · ·      my comments and some of those others, how12·

· · · ·      their previous LEDPA analysis was contrary13·

· · · ·      to policy and law.14·

· · · · · · · · · ··                   The changes in these costs15·

· · · ·      were major, $16M plus, and should've16·

· · · ·      required additional comment period.··DEQ,17·

· · · ·      incorrectly, dismissed Wegmans' plans to use18·

· · · ·      only part of one site and the affects of19·

· · · ·      this decision on cost.20·

· · · · · · · · · ··                   This is nonsensical.··Using21·

· · · ·      only part of one site must necessarily22·

· · · ·      impact the acquisition costs of land.··In23·

· · · ·      fact, at the Archie Cannon site, Wegmans had24·

· · · ·      a well developed plan to use only about 80%25·
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· · · ·      of the site and had a development plan for·1·

· · · ·      the remainder.··That was not addressed in·2·

· · · ·      the costs at all.··Then Ms. Robb, earlier·3·

· · · ·      this morning, mentions rezoning as a delay·4·

· · · ·      and a risk to Wegmans.·5·

· · · · · · · · · ··                   And I object to that comment·6·

· · · ·      in particular.··You know, Wegmans chose a·7·

· · · ·      wetlands site.··You know, they'd originally·8·

· · · ·      walked from this site back in May and June·9·

· · · ·      of 2019 because of the risk.10·

· · · · · · · · · ··                   And they ultimately decided to11·

· · · ·      go with it.··They can't use their decision12·

· · · ·      to go with a wetland site as justification13·

· · · ·      for continuing to use a wetland site.14·

· · · · · · · · · ··                   That's circular line of15·

· · · ·      reasoning is incorrect and inappropriate16·

· · · ·      under the law, and why there -- and why the17·

· · · ·      -- why DEQ removed the costs, the18·

· · · ·      opportunity costs from the analysis19·

· · · ·      ultimately.20·

· · · · · · · · · ··                   Can I get a quick time check?21·

· · · ·      I don't want to go over.··I want to be22·

· · · ·      respectful of your time.23·

·24·

· · · · · · · ··               MS. WOOD:··I've got about five --25·
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· · · · · · · ··               MS. BERNDT:··I've got under four·1·

· · · ·      minutes.·2·

··3·

· · · · · · · ··               MR. MORGAN:··Okay.··I've got just·4·

· · · ·      about that left.··I'm going to address some·5·

· · · ·      of the Brown Grove issues just real -- real·6·

· · · ·      briefly.·7·

· · · · · · · · · ··                   You know, DEQ is required to·8·

· · · ·      consider -- and the State Water Control·9·

· · · ·      Board is required to consider -- the fair10·

· · · ·      treatment and meaningful involvement of the11·

· · · ·      Brown Grove community.12·

· · · · · · · · · ··                   The Virginia Environmental13·

· · · ·      Justice Act declares it is the policy of the14·

· · · ·      Commonwealth to promote environmental15·

· · · ·      justice and ensure that it is carried out16·

· · · ·      throughout the Commonwealth with a focus on17·

· · · ·      environmental justice communities.18·

· · · · · · · · · ··                   This policy applies to all19·

· · · ·      State agencies, authorities, commissions,20·

· · · ·      councils and boards including the State21·

· · · ·      Water Control Board.··Ms. Robb errs in her22·

· · · ·      description of DEQ's responsibilities for23·

· · · ·      environmental justice.··The General Assembly24·

· · · ·      enacted HB 1162 which amends the section of25·
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· · · ·      Code specifically governing DEQ.··HB 1162·1·

· · · ·      amends DEQ's statement of policy, making it·2·

· · · ·      express that DEQ must promote environmental·3·

· · · ·      justice.··And these bills became effective·4·

· · · ·      on July 1st, 2020.·5·

· · · · · · · · · ··                   This permit was originally·6·

· · · ·      submitted in December of 2019, but under·7·

· · · ·      Virginia law -- as Sara Blose pointed out --·8·

· · · ·      it becomes a new permit each and every time·9·

· · · ·      it is amended.10·

· · · · · · · · · ··                   It isn't always a permit11·

· · · ·      application submitted after the12·

· · · ·      effectiveness of these two laws.··So the EJ13·

· · · ·      Act and HB 1162, you know, we know how they14·

· · · ·      define environmental justice under the law,15·

· · · ·      that they require meaningful involvement16·

· · · ·      defines as -- as vulnerable communities17·

· · · ·      having access and opportunities to -- to be18·

· · · ·      consulted and -- over the life cycle and --19·

· · · ·      of the -- of the project.20·

· · · · · · · · · ··                   You know, one phone call by21·

· · · ·      Ms. Robb to the Brown Grove Church does not22·

· · · ·      adequately check the box of meaningful23·

· · · ·      consultation.··You know, DEQ conducted two24·

· · · ·      online hearings.··Many Brown Grove residents25·
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· · · ·      are without internet access.··Even in the·1·

· · · ·      more suburban section of Hanover County·2·

· · · ·      where Mr. Blose lives, you can understand·3·

· · · ·      that it's not always easy to participate in·4·

· · · ·      an online meeting.·5·

· · · · · · · · · ··                   On August 11th, 2020 DEQ asked·6·

· · · ·      Wegmans to detail its EJ outreach efforts.·7·

· · · ·      And in response to this request, Wegmans·8·

· · · ·      provided only two pieces of information.·9·

· · · · · · · · · ··                   The first was the note10·

· · · ·      summarizing the meeting between Wegmans and11·

· · · ·      Brown Grove in February of 2020, listing12·

· · · ·      expressed concerns about the project and so13·

· · · ·      forth, and then a follow up email after that14·

· · · ·      meeting.15·

· · · · · · · · · ··                   The notes of this meeting and16·

· · · ·      subsequent email indicate that Wegmans17·

· · · ·      considered the input of only one Brown Grove18·

· · · ·      resident.··This can not be environmental19·

· · · ·      justice.20·

· · · · · · · · · ··                   Wegmans also provided a census21·

· · · ·      block demographic data and a print-out of22·

· · · ·      EPA's EJSCREEN environmental justice23·

· · · ·      screening tool without additional comment.24·

· · · ·      Wegmans seems to imply that there is no25·
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· · · ·      environmental justice community near the·1·

· · · ·      project.··EPA describes EJSCREEN as a·2·

· · · ·      pre-decisional screening tool.·3·

· · · · · · · · · ··                   They caution that EJSCREEN is·4·

· · · ·      not designed to be the basis for agency·5·

· · · ·      decision-making or determinations regarding·6·

· · · ·      the existence or absence of environmental·7·

· · · ·      justice concerns.·8·

· · · · · · · · · ··                   Wegmans acknowledges the·9·

· · · ·      existence of Brown Grove as an EJ community,10·

· · · ·      and simultaneously attempts to undermine11·

· · · ·      that characterization with demographic data12·

· · · ·      from the screening tool looking at a circle13·

· · · ·      of arbitrary radius uninfluenced by facts.14·

· · · · · · · · · ··                   It is not Wegmans' decision15·

· · · ·      whether environmental -- environmental16·

· · · ·      justice community exists.··Since the United17·

· · · ·      States Court of Appeals for the Fourth18·

· · · ·      Circuit decision in Friends of Buckingham19·

· · · ·      versus the State Air Pollution [Control]20·

· · · ·      Board, it is clear that it must be21·

· · · ·      ultimately up to you, the State Water22·

· · · ·      Control Board, to determine whether a23·

· · · ·      community constitutes -- this community24·

· · · ·      constitutes an environmental justice25·

COMMONWEALTH REPORTERS, LLC    804-859-2051



Page 244

· · · ·      community.··It was DEQ and the Air Pollution·1·

· · · ·      Board over-reliance on EJSCREEN, in large·2·

· · · ·      part, that led to the Fourth Court -- Fourth·3·

· · · ·      Circuit decision noting that environmental·4·

· · · ·      justice is not merely a box to be checked.·5·

· · · · · · · · · ··                   In overturning a permit·6·

· · · ·      granted to proposed Atlantic Coast Pipeline,·7·

· · · ·      Buckingham Compressor statement -- Station.·8·

· · · ·      I implore --·9·

·10·

· · · · · · · ··               MS. WOOD:··Sir, your time --11·

·12·

· · · · · · · ··               MR. MORGAN:··-- the State Water13·

· · · ·      Control Board to see the Brown Grove14·

· · · ·      community, to acknowledge their existence15·

· · · ·      and do not compound decades of environmental16·

· · · ·      racism by disregarding their input and17·

· · · ·      concerns.18·

· · · · · · · · · ··                   It is never the wrong time to19·

· · · ·      do the right thing and I thank you for your20·

· · · ·      attention.21·

·22·

· · · · · · · ··               MS. WOOD:··Thank you.23·

·24·

· · · · · · · ··               MR. MORGAN:··Mr. Blose -- in fact,25·
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· · · ·      I'll had this to him.·1·

··2·

· · · · · · · ··               MS. BERNDT:··So Mr. Blose is there·3·

· · · ·      now.··Deb, can you pull him back up and I·4·

· · · ·      think maybe just have him start over.·5·

··6·

· · · · · · · ··               MS. WOOD:··Yes.··Just have him·7·

· · · ·      start over.·8·

··9·

· · · · · · · ··               MR. MORGAN:··Can you guys hear me?10·

· · · ·      I'm going to hand the phone to Mr. Blose.11·

·12·

· · · · · · · ··               MS. BERNDT:··Okay, great.··Thanks.13·

·14·

· · · · · · · ··               MS. HARRIS:··Okay, hold on a15·

· · · ·      second.··Let me -- are we going to start16·

· · · ·      from where he was or go back to --17·

·18·

· · · · · · · ··               MS. BERNDT:··No, we'll start at the19·

· · · ·      beginning.··Because --20·

·21·

· · · · · · · ··               MS. WOOD:··Start at the beginning,22·

· · · ·      please.23·

·24·

· · · · · · · ··               MS. HARRIS:··Okay.25·
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· · · · · · · ··               MR. BLOSE:··All right, thank you.·1·

· · · ·      My name is Brett Blose.··Thank you for the·2·

· · · ·      opportunity to speak concerning the·3·

· · · ·      individual permit for the Wegmans·4·

· · · ·      Distribution Center.·5·

· · · · · · · · · ··                   Please note my objection to·6·

· · · ·      this meeting today.··This isn't right for·7·

· · · ·      decision.··Treated as a new application as·8·

· · · ·      of late December 2020, the public has been·9·

· · · ·      deprived of the participation process10·

· · · ·      afforded by the administrative code.11·

· · · · · · · · · ··                   Furthermore, the Water Control12·

· · · ·      Board can not certify an incomplete federal13·

· · · ·      permit lacking in environmental assessment.14·

· · · ·      Let's examine the AJD.··DEQ claims an AJD15·

· · · ·      fulfills permitting requirements.16·

· · · · · · · · · ··                   This is false.··DEQ procedure17·

· · · ·      states, quote, nothing in the law,18·

· · · ·      regulation or guidance precludes DEQ from19·

· · · ·      independently performing its own20·

· · · ·      delineations, confirmations of surface water21·

· · · ·      boundaries or jurisdictional determinations,22·

· · · ·      end quote.··Delineations must be in strict23·

· · · ·      conformance with the Corps' manual and24·

· · · ·      supplements.··The Airpark AJD violates Corps25·
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· · · ·      manual procedure and is invalid for·1·

· · · ·      permitting.··DEQ attempts to avoid this·2·

· · · ·      inconvenient fact by claiming the flawed AJD·3·

· · · ·      is good enough.··Next slide.·4·

· · · · · · · · · ··                   9 VAC 25-210-45 states that·5·

· · · ·      each delineation shall be conducted in·6·

· · · ·      accordance with the US Army Corps of·7·

· · · ·      Engineers Wetland Delineation Manual and any·8·

· · · ·      regional wetland supplement approved for use·9·

· · · ·      by the Corps.10·

· · · · · · · · · ··                   These manuals should be11·

· · · ·      interpreted in a manner consistent with12·

· · · ·      Corps' guidance.··The administrative code13·

· · · ·      uses mandatory language offering no14·

· · · ·      provision for deviation.15·

· · · · · · · · · ··                   The Airpark AJD violates the16·

· · · ·      manual procedure in multiple ways, making17·

· · · ·      use of the AJD for permitting an error of18·

· · · ·      law.··Next slide.19·

· · · · · · · · · ··                   The AJD is defective for20·

· · · ·      failure to follow Corps manual drought21·

· · · ·      delineation procedures.··DEQ summarizes22·

· · · ·      drought conditions were brought up in the23·

· · · ·      public comments, but conveniently fails to24·

· · · ·      summarize the point made in comments.··The25·
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· · · ·      manual delineation procedures for drought·1·

· · · ·      weren't followed.··The Atlantic Coast·2·

· · · ·      supplement states, for delineation in a·3·

· · · ·      drought, an area with both hydric soil and·4·

· · · ·      hydrophytic vegetation is a wetland.·5·

· · · · · · · · · ··                   Data point 6 and 8 found·6·

· · · ·      during a drought to possess both hydric soil·7·

· · · ·      and hydrophytic vegetation per the manual·8·

· · · ·      are wetlands.··Next slide.·9·

· · · · · · · · · ··                   The AJD classifies these data10·

· · · ·      points as upland in violation of manual11·

· · · ·      procedure.··The manual further states the12·

· · · ·      site should be revisited during normal13·

· · · ·      conditions to check for hydrology.14·

· · · · · · · · · ··                   There was opportunity to15·

· · · ·      evaluate in normal conditions, however, the16·

· · · ·      Corps' delineator was restricted from doing17·

· · · ·      so.··Therefore, per the manual, DP 6 and 818·

· · · ·      must be considered wetland and the AJD19·

· · · ·      considered invalid.··Next slide.20·

· · · · · · · · · ··                   Please note the manual21·

· · · ·      procedure for periods with below normal22·

· · · ·      rainfall is identical to drought procedure.23·

· · · ·      The AJD deletes DP 2 identified by the24·

· · · ·      applicant's delineator as a wetland data25·
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· · · ·      point proven by field examination to possess·1·

· · · ·      all three wetland indicators.··DEQ cites the·2·

· · · ·      Corps' flawed rationale, quote, DP 2 is·3·

· · · ·      located in an area mapped as having Dunbar·4·

· · · ·      fine sandy loam which can contain inclusions·5·

· · · ·      of coxville.·6·

· · · · · · · · · ··                   It is believed that DP 2 may·7·

· · · ·      have been collected in a hydric soil·8·

· · · ·      inclusion, end quote.··This explanation is·9·

· · · ·      full of weasel words, such as can, believed10·

· · · ·      and may.11·

· · · · · · · · · ··                   Weasel words are defined as12·

· · · ·      words or statements that are intentionally13·

· · · ·      ambiguous or misleading.··The Corps offers14·

· · · ·      many words, but no evidence that DP 215·

· · · ·      actually lacks hydric soil.16·

· · · · · · · · · ··                   The Corps memo explains the17·

· · · ·      sole basis for the belief DP 2 may not18·

· · · ·      contain hydric soil as use -- USDA NRCS soil19·

· · · ·      surveys.··Next slide.20·

· · · · · · · · · ··                   The substitution of soil21·

· · · ·      survey data for field data violates Atlantic22·

· · · ·      Coast supplement guidance, quote, soil23·

· · · ·      survey information can be valuable for24·

· · · ·      planning purposes, but it's not site25·
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· · · ·      specific and does not preclude the need for·1·

· · · ·      onsite investigation, end quote.··The Corps·2·

· · · ·      substituted soil survey data for field data·3·

· · · ·      contrary to the manual as the basis to·4·

· · · ·      wrongfully delete DP 2 and two and a half·5·

· · · ·      acres of associated impacts.·6·

· · · · · · · · · ··                   DP 2 is just the largest area·7·

· · · ·      reduced without documentation based on the·8·

· · · ·      flawed use of soil survey information.·9·

· · · ·      Wetlands 8, 9, 10, 12, 13 and 35 were10·

· · · ·      similarly eliminated and area 11 was11·

· · · ·      substantially reduced in size by12·

· · · ·      substitution of soil survey data for site13·

· · · ·      specific data.··Next slide.14·

· · · · · · · · · ··                   The Corps delineator was15·

· · · ·      restricted from examining the entire site16·

· · · ·      after issues raised during the comment17·

· · · ·      period, being limited to the former mosaic18·

· · · ·      area.19·

· · · · · · · · · ··                   Elaine Holley writes20·

· · · ·      concerning the August 20 visit, quote, we21·

· · · ·      had permission to review only the two mosaic22·

· · · ·      areas of the site only, end quote.··If the23·

· · · ·      Corps had access to the whole site as24·

· · · ·      claimed, who limited assessment to the25·
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· · · ·      mosaic areas?··What were they afraid would·1·

· · · ·      be found in non-drought conditions?··We may·2·

· · · ·      never know who limited the scope of the·3·

· · · ·      visit.·4·

· · · · · · · · · ··                   We do know that failing to·5·

· · · ·      evaluating DP 6 and 8 in normal conditions·6·

· · · ·      is contrary to manual guidance.··To find the·7·

· · · ·      delineation at the foundation of this permit·8·

· · · ·      acceptable, you must find that soil mapping·9·

· · · ·      identified by the manual is unsuitable for10·

· · · ·      delineations is more accurate than field11·

· · · ·      data collected by experts.12·

· · · · · · · · · ··                   The wetland areas can be13·

· · · ·      deleted contrary to procedure and without14·

· · · ·      documentation.··The drought procedures15·

· · · ·      outlined in the manual can be ignored and16·

· · · ·      when given a chance to evaluate normal17·

· · · ·      conditions, it's permissible to prevent that18·

· · · ·      examination.19·

· · · · · · · · · ··                   The delineation is unsuitable20·

· · · ·      for permitting under 9 VAC 25-210-45 causing21·

· · · ·      under-counting of wetland areas, rendering22·

· · · ·      the permit unlawful.··Failing to achieve23·

· · · ·      sufficient mitigation resulting in no net24·

· · · ·      loss of wetlands as mandatory under Virginia25·
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· · · ·      Code, therefore, the permit must be denied.·1·

· · · ·      Next slide.··The proposed permit doesn't·2·

· · · ·      account of de-watering impact.··The site·3·

· · · ·      plan submitted by Wegmans showed de-watered·4·

· · · ·      wetlands areas pre- and post-development.·5·

· · · · · · · · · ··                   The drainage area calculation·6·

· · · ·      shows these wetlands de-watered by 65%.·7·

· · · ·      Wetland -- Wegmans proposes delaying·8·

· · · ·      mitigation of these impacts by implementing·9·

· · · ·      monitoring.10·

· · · · · · · · · ··                   DEQ procedure states11·

· · · ·      monitoring is used where there's only a12·

· · · ·      potential for impact, not for certain13·

· · · ·      impacts such as these.14·

· · · · · · · · · ··                   The applicant claims a15·

· · · ·      restrictive clay layer maintains hydrology16·

· · · ·      by precipitation alone.··This is impossible.17·

· · · ·      Water can't collect on a slope.··These18·

· · · ·      sloped wetlands need flow from the site19·

· · · ·      interior to maintain hydrology.20·

· · · · · · · · · ··                   DEQ congratulates themselves21·

· · · ·      for identifying other wetlands de-watered22·

· · · ·      40% as entirely impacted.··The applicant23·

· · · ·      specified 40% de-watering in their24·

· · · ·      proportional approach that was ultimately25·
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· · · ·      denied.··It's arbitrary and capricious for·1·

· · · ·      DEQ to find wetlands destroyed by 40%·2·

· · · ·      de-watering, but sloped wetlands aren't·3·

· · · ·      destroyed when de-watered by 65%.·4·

· · · · · · · · · ··                   Why would Wegmans, with DEQ's·5·

· · · ·      blessing, delay identifying impacts?··The·6·

· · · ·      obvious answer is to hide impacts from·7·

· · · ·      alternatives analysis.·8·

· · · · · · · · · ··                   If all impacts were included,·9·

· · · ·      Wegmans' preferred site ranks worst by a10·

· · · ·      wide margin in environmental damage among11·

· · · ·      the sites evaluated.··Next slide.··Let's12·

· · · ·      evaluate the alternatives analysis.13·

· · · · · · · · · ··                   DEQ procedure states, quote,14·

· · · ·      the practical alternatives test relative to15·

· · · ·      the availability of sites should be16·

· · · ·      conducted at the time an applicant enters17·

· · · ·      the market for a site, instead of the time18·

· · · ·      it applies for a permit, end quote.19·

· · · · · · · · · ··                   All sites evaluated are thus20·

· · · ·      considered available for alternatives21·

· · · ·      analysis purposes.··Next slide.··DEQ22·

· · · ·      procedure concerning practicability due to23·

· · · ·      cost, quote, the determination of what24·

· · · ·      constitutes an unreasonable expense to25·
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· · · ·      generally consider whether the cost is·1·

· · · ·      substantially greater than the cost normally·2·

· · · ·      associated with a particular type of project·3·

· · · ·      under consideration, end quote.·4·

· · · · · · · · · ··                   And quote, staff should·5·

· · · ·      consider whether the project costs would be·6·

· · · ·      substantially greater than the costs·7·

· · · ·      normally associated with a particular type·8·

· · · ·      of project, end quote.·9·

· · · · · · · · · ··                   The alternatives analysis is10·

· · · ·      project-type specific, not applicant or11·

· · · ·      industry specific.··The Board packet states,12·

· · · ·      quote, as stated in the Section 404 (b) (1)13·

· · · ·      guidelines, practicable alternatives are14·

· · · ·      those that are available and capable of15·

· · · ·      being done after taking into consideration16·

· · · ·      cost, existing technology and logistics in17·

· · · ·      light of overall purpose, end quote.18·

· · · · · · · · · ··                   Please note that LEDPA19·

· · · ·      considers the entire project scope.··A site20·

· · · ·      must be, one, available at market entry,21·

· · · ·      two, not represent an unreasonable cost in22·

· · · ·      comparison to normal projects of the same23·

· · · ·      type be capable of being done.··Next slide.24·

· · · ·      DEQ's summary devotes extensive verbiage to25·
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· · · ·      items DEQ and the applicant identify as·1·

· · · ·      irrelevant.··The applicant provided myriad·2·

· · · ·      false statements and analysis meant to make·3·

· · · ·      alternatives appear falsely non-practicable.·4·

· · · ·      I believe this is smoke and mirrors meant to·5·

· · · ·      muddy waters which are actually quite clear.·6·

· · · · · · · · · ··                   DEQ's summary states, quote,·7·

· · · ·      the applicant provided information·8·

· · · ·      indicating that all sites evaluated met the·9·

· · · ·      purpose and need of the project and were10·

· · · ·      considered practicable taking into11·

· · · ·      consideration logistics and existing12·

· · · ·      technology.13·

· · · · · · · · · ··                   However, the applicant's14·

· · · ·      revised LEDPA analysis concluded that the15·

· · · ·      alternative sites were not practicable based16·

· · · ·      on costs, end quote.17·

· · · · · · · · · ··                   And quote, DEQ concurred that18·

· · · ·      even though construction of the project on19·

· · · ·      some of the alternative sites would result20·

· · · ·      in fewer estimated surface water impacts,21·

· · · ·      the sites were not practicable based on22·

· · · ·      costs, end quote.··DEQ analysis states all23·

· · · ·      sites developed met the purpose and need.24·

· · · ·      The fact sheet defines project need, quote,25·

COMMONWEALTH REPORTERS, LLC    804-859-2051



Page 256

· · · ·      to develop a new regional distribution·1·

· · · ·      center that can serve current and planned·2·

· · · ·      stores in the Mid-Atlantic in a logistically·3·

· · · ·      responsible and cost-efficient manner, end·4·

· · · ·      quote.·5·

· · · · · · · · · ··                   DEQ confirms development of·6·

· · · ·      all sites can serve in a cost-efficient·7·

· · · ·      manner.··This should be case closed.··All·8·

· · · ·      sites are practicable, pick alternative four·9·

· · · ·      -- or three -- the least environmentally10·

· · · ·      damaging site and build it there.11·

· · · · · · · · · ··                   Yet DEQ makes a contradictory12·

· · · ·      claim that these sites are not practicable13·

· · · ·      due to costs.··The logical gymnastics DEQ14·

· · · ·      engages in to recommend approval of this15·

· · · ·      permit is staggering.16·

· · · · · · · · · ··                   The fact that Airpark's far17·

· · · ·      from least environmentally damaging isn't in18·

· · · ·      dispute.··The applicant's data shows the19·

· · · ·      preferred site tied for second most20·

· · · ·      environmental damage.21·

· · · · · · · · · ··                   If the delineation was done22·

· · · ·      correctly and all impacts counted, the23·

· · · ·      preferred site would be the most damaging by24·

· · · ·      a wide margin.··Our discussion of25·
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· · · ·      alternatives focuses on the remaining area·1·

· · · ·      in dispute, practicability due to costs.·2·

· · · ·      Next slide.··Let's evaluate alternative·3·

· · · ·      three.·4·

· · · · · · · · · ··                   Archie Cannon, which impacts·5·

· · · ·      30 times less wetland acres than Airpark.·6·

· · · ·      The applicant's chart shows development cost·7·

· · · ·      above land purchase price of $371,000.00·8·

· · · ·      compared to the development cost above land·9·

· · · ·      price for Airpark at $1.8M.10·

· · · · · · · · · ··                   Non-land related costs for11·

· · · ·      Airpark are $1.4M or five times higher than12·

· · · ·      site three.··The only cost the applicant13·

· · · ·      claims makes site three more expensive is14·

· · · ·      the government-assessed fair market property15·

· · · ·      value.16·

· · · · · · · · · ··                   The Code governing17·

· · · ·      alternatives analysis makes clear a site is18·

· · · ·      only not practicable if it represents an19·

· · · ·      unreasonable cost burden upon the applicant.20·

· · · · · · · · · ··                   It's possible -- it's21·

· · · ·      impossible that fair market value of land22·

· · · ·      assessed by the government is an23·

· · · ·      unreasonable cost.··The definition of fair24·

· · · ·      market value is the reasonable cost of an25·
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· · · ·      item.··The applicant affirms site three is·1·

· · · ·      practicable.··An email provided to DEQ by·2·

· · · ·      Wegmans outlines a proposal to Ashland for·3·

· · · ·      development of site three, quote, we are·4·

· · · ·      putting forward this proposed approach which·5·

· · · ·      we hope will address the town's concerns·6·

· · · ·      while allowing us to move forward with our·7·

· · · ·      project, end quote.·8·

· · · · · · · · · ··                   Going on to specify, quote, we·9·

· · · ·      intend to purchase a smaller portion of the10·

· · · ·      property than what was originally proposed,11·

· · · ·      end quote.··Next slide.12·

· · · · · · · · · ··                   In the same email, Wegmans13·

· · · ·      affirms the willingness to develop site14·

· · · ·      three stating in November of 2020 -- post15·

· · · ·      DEQ public hearing -- quote, here is the16·

· · · ·      correspondence I have from Nora spelling out17·

· · · ·      what we were prepared to do and some of the18·

· · · ·      associated costs, end quote.19·

· · · · · · · · · ··                   Wegmans describes development20·

· · · ·      of this site four as -- or three as what we21·

· · · ·      were prepared to do.··How can the applicant22·

· · · ·      be prepared to develop a site while23·

· · · ·      simultaneously claiming the site isn't24·

· · · ·      practicable?··Wegmans clearly knew the25·
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· · · ·      assessed value of the site when they said·1·

· · · ·      they were prepared to build there.··The·2·

· · · ·      assessed value, therefore, can not be an·3·

· · · ·      unreasonable cost now.··Next slide.·4·

· · · · · · · · · ··                   Further showing site three is·5·

· · · ·      practicable, Timmons -- Wegmans' agent for·6·

· · · ·      this application -- filed a JPA spring of·7·

· · · ·      2020 for development of site four as a 2.7M·8·

· · · ·      square-foot distribution center that impacts·9·

· · · ·      less than an acre and 140 linear feet of10·

· · · ·      stream.11·

· · · · · · · · · ··                   Scannell ultimately chose not12·

· · · ·      to purchase this project and the site's13·

· · · ·      currently available.··Timmons and Scannell14·

· · · ·      clearly know site three is practicable as a15·

· · · ·      distribution center.16·

· · · · · · · · · ··                   Wegmans' agent Timmons can't17·

· · · ·      argue that site three is practicable as a18·

· · · ·      distribution center for Scannell while19·

· · · ·      claiming it isn't practicable for Wegmans.20·

· · · · · · · · · ··                   Remember, alternatives21·

· · · ·      analysis is type-specific, not industry- or22·

· · · ·      applicant-specific.··Next slide.··Evaluating23·

· · · ·      alternative four, Graymont, impacting 1524·

· · · ·      times less wetland acres than Airpark, the25·
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· · · ·      applicant claims site three is not·1·

· · · ·      practicable due to no reason other than·2·

· · · ·      cost.··This is verifiably false.··This isn't·3·

· · · ·      my analysis, nor my opinion.·4·

· · · · · · · · · ··                   It's an incontrovertible fact·5·

· · · ·      that site four is practicable as a·6·

· · · ·      distribution center.··The test for·7·

· · · ·      practicability is capable of being done.·8·

· · · · · · · · · ··                   The best way to prove·9·

· · · ·      capability being done is to do it.··That's10·

· · · ·      what happening today as we speak.··Becknell11·

· · · ·      has broken ground on a 1.2M square-foot12·

· · · ·      distribution center on site four.13·

· · · · · · · · · ··                   Alternatives analysis is not14·

· · · ·      industry or application specific to project15·

· · · ·      type-specific.··It being a grocery16·

· · · ·      distribution center is an industry-specific17·

· · · ·      designation, not a type-specific18·

· · · ·      designation.19·

· · · · · · · · · ··                   If site three is practicable20·

· · · ·      for Becknell as a distribution center of the21·

· · · ·      same size and scope, it's practicable for22·

· · · ·      Wegmans.··I want to be clear that while site23·

· · · ·      four is not currently available, DEQ24·

· · · ·      procedure backed by case law states that25·
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· · · ·      availability is determined at time of market·1·

· · · ·      entry.··Site four was available to Wegmans·2·

· · · ·      at market entry and must be considered·3·

· · · ·      available as alternatives analysis purposes.·4·

· · · · · · · · · ··                   DEQ's finding of·5·

· · · ·      non-practicability of site three due to cost·6·

· · · ·      is unquestionably proven false by the·7·

· · · ·      development of site four as a grocery·8·

· · · ·      distribution center by Becknell.·9·

· · · · · · · · · ··                   The permit must be denied10·

· · · ·      because Airpark is not the least11·

· · · ·      environmentally damaging practicable12·

· · · ·      alternative as required by law in order to13·

· · · ·      issue the permit.14·

· · · · · · · · · ··                   Lastly, let's talk about15·

· · · ·      environmental justice with emphasis on16·

· · · ·      justice.··Justice in basic form means laws17·

· · · ·      are followed.··Justice means human citizens18·

· · · ·      get as much consideration and fair treatment19·

· · · ·      as corporate citizens.20·

· · · · · · · · · ··                   DEQ prepared and recommended21·

· · · ·      for approval a permit which is contrary to22·

· · · ·      fact and law.··DEQ placed economic23·

· · · ·      development over a historic community named24·

· · · ·      Brown Grove.··DEQ hopes, like many past EJ25·
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· · · ·      communities, the folks of Brown Grove won't·1·

· · · ·      be able to bear the financial admission·2·

· · · ·      price for justice.·3·

· · · · · · · · · ··                   DEQ hopes this fraudulent·4·

· · · ·      permit gets approved and Brown Grove can't·5·

· · · ·      afford the tens or hundreds of thousands of·6·

· · · ·      dollars in legal fees to have the courts·7·

· · · ·      provide justice where DEQ failed.·8·

· · · · · · · · · ··                   Justice shouldn't cost·9·

· · · ·      hundreds of thousands of dollars and only be10·

· · · ·      available to the rich or powerful.··Justice11·

· · · ·      is afforded to all by the Constitution of12·

· · · ·      this great country.13·

· · · · · · · · · ··                   If laws and procedures must be14·

· · · ·      violated to issue a permit, that permit is15·

· · · ·      unjust.··However, DEQ made a miscalculation.16·

· · · ·      Unlike past EJ communities, it isn't only17·

· · · ·      Brown Grove in this fight for justice.18·

· · · · · · · · · ··                   I personally stand with Brown19·

· · · ·      Grove.··460 commenters, 42 groups, 5,00020·

· · · ·      petition signers in surrounding communities21·

· · · ·      stand with Brown Grove.··SCLC, the NAACP,22·

· · · ·      the Chesapeake Bay Foundation and League of23·

· · · ·      Conservation Voters stand with Brown Grove.24·

· · · ·      Members of the Virginia General Assembly25·
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· · · ·      stand with Brown Grove.··I strongly believe·1·

· · · ·      Brown Grove will achieve justice.··The·2·

· · · ·      question is whether the State Water Control·3·

· · · ·      Board will exercise their authority,·4·

· · · ·      independence and good judgment today by·5·

· · · ·      denying this permit, thereby delivering·6·

· · · ·      justice under the law for Brown Grove.·7·

· · · · · · · · · ··                   If the permit is approved,·8·

· · · ·      Brown Grove and those who stand will them·9·

· · · ·      will be forced to obtain justice through the10·

· · · ·      courts at great cost, as Union Hill was11·

· · · ·      forced to do.12·

· · · · · · · · · ··                   The Water Control Board is the13·

· · · ·      independent decision-maker regarding14·

· · · ·      permits.··Not DEQ, not Secretary Strickler15·

· · · ·      and not Governor Northam.16·

· · · · · · · · · ··                   I urge the State Water Control17·

· · · ·      Board to provide justice today for Brown18·

· · · ·      Grove and deny the Wegmans Distribution19·

· · · ·      Center permit for failure to comply with the20·

· · · ·      laws governing the issuance of a VWP permit.21·

· · · ·      Thank you.22·

·23·

· · · · · · · ··               MS. WOOD:··Thank you.··Cindy --24·

·25·
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· · · · · · · ··               MS. BERNDT:··The next -- yeah, the·1·

· · · ·      next speaker is Kathy Woodcock, and she has·2·

· · · ·      nine minutes.··But we don't see her on the·3·

· · · ·      webinar.·4·

··5·

· · · · · · · ··               MS. TRETINA:··No, she is not.·6·

··7·

· · · · · · · ··               MS. BERNDT:··She's still not there.·8·

· · · ·      All right.··So we will move on then to·9·

· · · ·      Weedon Cloe.··And he has 12 minutes.10·

·11·

· · · · · · · ··               MR. CLOE:··Can you hear me?12·

·13·

· · · · · · · ··               MS. BERNDT:··Yes, sir.14·

·15·

· · · · · · · ··               MR. CLOE:··Hello?··All right.16·

· · · ·      Super.··Madame Chair and members of the17·

· · · ·      State Water Control Board, good afternoon18·

· · · ·      and thank you for the opportunity to speak.19·

· · · · · · · · · ··                   My name is Weedon Cloe and I'm20·

· · · ·      a resident of Forest Lake Hills located in21·

· · · ·      the Ashland district of Hanover County,22·

· · · ·      adjacent to the proposed Wegmans23·

· · · ·      Distribution Center site.··I've worked at24·

· · · ·      the local and regional level as a water25·
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· · · ·      quality professional for over 26 years, and·1·

· · · ·      I'm a professional wetlands scientist.··I'm·2·

· · · ·      speaking today to respectfully request·3·

· · · ·      denial of Virginia Water Protection permit·4·

· · · ·      19-2036 that would allow for the filling of·5·

· · · ·      almost 15 acres of wetlands and·6·

· · · ·      jurisdictional ditches on the proposed·7·

· · · ·      distribution center site.·8·

· · · · · · · · · ··                   I would like to address four·9·

· · · ·      salient points related to this project.10·

· · · ·      Many are already mentioned in detail by11·

· · · ·      others.12·

· · · · · · · · · ··                   First, if approved, this13·

· · · ·      project will result in the largest14·

· · · ·      destruction of wetlands in the State of15·

· · · ·      Virginia outside of the greater Hampton16·

· · · ·      Roads/Virginia Beach area.17·

· · · · · · · · · ··                   A review and summary of18·

· · · ·      wetlands impacts greater than 10 acres over19·

· · · ·      the past five years in the State of20·

· · · ·      Virginia, as provided by DEQ via FOIA21·

· · · ·      requests, demonstrated that the impacts of22·

· · · ·      this project would be approximately five23·

· · · ·      acres greater than those realized by the24·

· · · ·      2016 Niagara Bottling plant project in25·
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· · · ·      Chesterfield County, the largest wetland·1·

· · · ·      impact to date in Central Virginia.··I·2·

· · · ·      recall that project and an unofficial·3·

· · · ·      affirmation that future projects in the·4·

· · · ·      region would not result in the destruction·5·

· · · ·      of wetlands greater than 10 acres.·6·

· · · · · · · · · ··                   It is concerning that·7·

· · · ·      increasing and precedent-setting wetland·8·

· · · ·      impacts in Central Virginia of this·9·

· · · ·      magnitude are even being considered,10·

· · · ·      especially when avoidance can be achieved by11·

· · · ·      responsible site selection and/or project12·

· · · ·      site design.13·

· · · · · · · · · ··                   My second point is that --14·

· · · ·      speaks to the one outstanding issue related15·

· · · ·      to the original delineation.··And that's the16·

· · · ·      nature of wetland data point two and how it17·

· · · ·      relates to the separation of wetland number18·

· · · ·      nine -- which is impact seven -- and wetland19·

· · · ·      13 -- which is the hammerhead wetland,20·

· · · ·      impact six.21·

· · · · · · · · · ··                   In the original RK&K22·

· · · ·      delineation, DEQ identified being located23·

· · · ·      within a larger contiguous wetland, yet its24·

· · · ·      precise location remains absent on any25·
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· · · ·      delineation exhibit to date.··Coordinates·1·

· · · ·      provided place it in the general area·2·

· · · ·      between wetland impact seven and six.·3·

· · · · · · · · · ··                   This omission was explained or·4·

· · · ·      justified as the data point being located·5·

· · · ·      outside areas depicted by USDA Natural·6·

· · · ·      Resources Conversation Services soil survey·7·

· · · ·      as being hydric soils.·8·

· · · · · · · · · ··                   However, the site-specific·9·

· · · ·      characterization clearly asserted hydric10·

· · · ·      soils were and are present.··As all three11·

· · · ·      wetland parameters were observed,12·

· · · ·      documentation and data exists supporting the13·

· · · ·      conclusion that the two wetlands are14·

· · · ·      hydrologically connected, and as a result,15·

· · · ·      should be accounted for as one contiguous16·

· · · ·      body with appropriate mitigation taken for17·

· · · ·      the impact that would be realized by18·

· · · ·      proposed development.19·

· · · · · · · · · ··                   There are concerns about the20·

· · · ·      regulatory effects of omitting an empirical21·

· · · ·      measurement and relying on generalized soil22·

· · · ·      maps and contour lines in an area of little23·

· · · ·      to no topographic relief to support a24·

· · · ·      convenient hypothesis.··The use of25·
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· · · ·      generalized soil surveys and other·1·

· · · ·      geographic or topographic elements are·2·

· · · ·      useful, particularly in reconnaissance level·3·

· · · ·      mapping exercises.·4·

· · · · · · · · · ··                   But they should not be relied·5·

· · · ·      upon for explaining away an onsite observed·6·

· · · ·      and documented data.··In addition, the·7·

· · · ·      topographic contours used to refine the·8·

· · · ·      wetland extent, based upon fill types, are·9·

· · · ·      almost imperceptible as the site is flat10·

· · · ·      with relief differentials of one foot or11·

· · · ·      less throughout the area around these two12·

· · · ·      wetlands, if not most of the site itself.13·

· · · · · · · · · ··                   At a minimum, supplemental14·

· · · ·      data points should've been collected and15·

· · · ·      assessed to unequivocally support the16·

· · · ·      hypothesis that the area is not a wetland.17·

· · · · · · · · · ··                   Based on the multiple issues18·

· · · ·      surrounding the evaluation of onsite19·

· · · ·      wetlands since the inception of this20·

· · · ·      project, such as the inappropriately applied21·

· · · ·      mosaic methodology, the delineation in dry22·

· · · ·      conditions, data omissions and map-based23·

· · · ·      boundary adjustments, a full delineation of24·

· · · ·      the onsite wetlands during normal conditions25·
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· · · ·      is merited.··My third point is, on February·1·

· · · ·      9th, 2021 I had the opportunity to visit a·2·

· · · ·      portion of the wetlands that connect onto·3·

· · · ·      the northern extent of the distribution·4·

· · · ·      center site, near what's depicted as wetland·5·

· · · ·      impacts 3-A and 3-B.·6·

· · · · · · · · · ··                   The wetlands visited were·7·

· · · ·      located on private property and permission·8·

· · · ·      was granted by the landowner to access the·9·

· · · ·      area.10·

· · · · · · · · · ··                   At this site, we walked11·

· · · ·      through a palustrine forested wetland fully12·

· · · ·      inundated and representative of a13·

· · · ·      transitional coastal plain Piedmont wet flat14·

· · · ·      wood system, following the wetland to the15·

· · · ·      property line of the distribution center16·

· · · ·      site parcel.17·

· · · · · · · · · ··                   What we observed was18·

· · · ·      consistent with what is described19·

· · · ·      historically as a slash.··In fact, Virginia20·

· · · ·      historical marker E105 at the adjacent21·

· · · ·      intersection of Sliding Hill Road and22·

· · · ·      Ashcake and Peaks Roads speaks to the nature23·

· · · ·      of the overall area.··This marker, related24·

· · · ·      to the nearby and still existing 18th25·
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· · · ·      century slash church in the median area·1·

· · · ·      states, and I quote, slash church's location·2·

· · · ·      next to a swampy woods, a flash in 18th·3·

· · · ·      century terms, gave it its name.·4·

· · · · · · · · · ··                   Throughout this area, we·5·

· · · ·      observe filamentous algae demonstrating a·6·

· · · ·      flow regime towards the Wegmans site,·7·

· · · ·      sphagnum moss throughout the system and we·8·

· · · ·      recovered several animals indicative of long·9·

· · · ·      standing water.10·

· · · · · · · · · ··                   Among these animals were well-11·

· · · ·      developed marble salamander larvae along12·

· · · ·      with amphibian associated with seasonally13·

· · · ·      flooded areas, and numerous semi-aquatic14·

· · · ·      invertebrates, such as oligochaetes and15·

· · · ·      amphopods.16·

· · · · · · · · · ··                   We also noted hydric soils17·

· · · ·      throughout the system to include the more18·

· · · ·      drier areas where the water table was within19·

· · · ·      eight inches of the surface and that was20·

· · · ·      throughout.21·

· · · · · · · · · ··                   All observations indicated a22·

· · · ·      fully functioning and high quality wetland23·

· · · ·      ecosystem, projecting well onto the site.24·

· · · ·      And based upon what we saw, I would venture25·
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· · · ·      to hypothesize that the structure and·1·

· · · ·      function of the wetlands interior to the·2·

· · · ·      Wegmans Distribution Center are identical to·3·

· · · ·      those observed earlier this month.·4·

· · · · · · · · · ··                   Finally, having worked in the·5·

· · · ·      community development arena from the public·6·

· · · ·      sector perspective for most of my career,·7·

· · · ·      I've had the opportunity to review countless·8·

· · · ·      projects.·9·

· · · · · · · · · ··                   And while I've understood and10·

· · · ·      contributed to the ecological portions of11·

· · · ·      these endeavors, I have not until fully12·

· · · ·      recently appreciated the serious societal13·

· · · ·      implications that exist and can arise.14·

· · · · · · · · · ··                   Siting of a large and arguably15·

· · · ·      and curtrusive [phonetic] center within and16·

· · · ·      adjacent to a vibrant community founded by17·

· · · ·      emancipated peoples and continuing to exist18·

· · · ·      despite historic fragmentation is19·

· · · ·      irresponsible at best.20·

· · · · · · · · · ··                   Arguably, while some outreach21·

· · · ·      to the Brown Grove community has occurred,22·

· · · ·      the degree of this outreach -- considering23·

· · · ·      the scale of the project -- and the larger24·

· · · ·      community involvement during the public25·
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· · · ·      comment process can only be characterized as·1·

· · · ·      minimal.··Furthermore, the contention that·2·

· · · ·      this project is somehow exempt from the full·3·

· · · ·      oversight of the relatively new Virginia·4·

· · · ·      Council on Environmental Justice simply by·5·

· · · ·      being -- by benefit of being initiated a few·6·

· · · ·      months prior to its creation or being -- you·7·

· · · ·      know, or by being an individual case is·8·

· · · ·      contrary to the very reason the council was·9·

· · · ·      established in the first place.10·

· · · · · · · · · ··                   If any project met the11·

· · · ·      conditions for fully investigating impacts12·

· · · ·      in environmental justice communities, this13·

· · · ·      is the one.14·

· · · · · · · · · ··                   To summarize, it's my opinion15·

· · · ·      that the siting of this project on this16·

· · · ·      tract of land will result in one of the most17·

· · · ·      significant impacts to natural and cultural18·

· · · ·      resources in the Commonwealth.19·

· · · · · · · · · ··                   The degree to which the20·

· · · ·      applicant has pursued the site in question21·

· · · ·      is remarkable given the availability and22·

· · · ·      potentially relative ease of permitting of23·

· · · ·      alternative tracts of land in Central24·

· · · ·      Virginia.··I respectfully request denial of25·
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· · · ·      this permit.··Thank you for the opportunity·1·

· · · ·      to comment.··And please let me know if you·2·

· · · ·      have any questions.·3·

··4·

· · · · · · · ··               MS. BERNDT:··Okay.··Mr. Chairman --·5·

· · · ·      I mean, Madame Chair, sorry.··The next·6·

· · · ·      speaker is Jonathan Gendzier.··And he has 15·7·

· · · ·      minutes.·8·

··9·

· · · · · · · ··               MR. GENDZIER:··Hello, am I coming10·

· · · ·      through clearly?11·

·12·

· · · · · · · ··               MS. BERNDT:··Yes, sir.13·

·14·

· · · · · · · ··               MR. GENDZIER:··Okay, thank you.15·

· · · ·      Chair Wood, members of the Board, thank you16·

· · · ·      for the opportunity to address you today.17·

· · · ·      My name is Jonathan Gendzier and I'm a18·

· · · ·      lawyer with the Southern Environmental Law19·

· · · ·      Center.20·

· · · · · · · · · ··                   And today I offer these21·

· · · ·      remarks on SCLC's own behalf.··The proposed22·

· · · ·      facility would impact nearly 15 acres of23·

· · · ·      wetlands, destroying most of that acreage24·

· · · ·      and would be located on land that is part of25·
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· · · ·      the historic African-American community of·1·

· · · ·      Brown Grove.··Brown Grove was founded in the·2·

· · · ·      Reconstruction Era by a freed woman named·3·

· · · ·      Caroline Dobson Morris.·4·

· · · · · · · · · ··                   And I expect you'll hear from·5·

· · · ·      a number of community members today, many of·6·

· · · ·      whom are her descendants.··The proposal·7·

· · · ·      before you is flawed and inadequate and it·8·

· · · ·      could be denied.·9·

· · · · · · · · · ··                   I am respectfully asking you10·

· · · ·      today to defer decision until DEQ, the Board11·

· · · ·      and the public have the benefit of a more12·

· · · ·      complete set of facts about alternatives,13·

· · · ·      impacts and environmental justice.14·

· · · · · · · · · ··                   And until DEQ has had the15·

· · · ·      opportunity to more fully engage and include16·

· · · ·      the Brown Grove community in its decision-17·

· · · ·      making.18·

· · · · · · · · · ··                   Ongoing processes at the US19·

· · · ·      Army Corps of Engineers will generate20·

· · · ·      additional important information about21·

· · · ·      alternatives and impacts, including22·

· · · ·      environmental justice impacts.23·

· · · ·      Specifically, as has been mentioned, the24·

· · · ·      Corps announced in January in letters to25·
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· · · ·      Mr. French and to Ms. Bonnica Cotman that it·1·

· · · ·      will conduct an environmental assessment for·2·

· · · ·      the proposal pursuant to the National·3·

· · · ·      Environmental Policy Act.·4·

· · · · · · · · · ··                   This will also involve·5·

· · · ·      additional public process and input.··These·6·

· · · ·      facts are relevant to questions before the·7·

· · · ·      Board today.·8·

· · · · · · · · · ··                   Is the selected site and·9·

· · · ·      project configuration the least10·

· · · ·      environmentally damaging practicable11·

· · · ·      alternative as required by the Clean Water12·

· · · ·      Act and the State Water Control law?13·

· · · · · · · · · ··                   Has DEQ fulfilled its duty as14·

· · · ·      set forth in the Virginia Environmental15·

· · · ·      Justice Act and HB 1162, both enacted into16·

· · · ·      law last year to promote and further17·

· · · ·      environmental justice, and to ensure its18·

· · · ·      carried out, and to meaningfully involve the19·

· · · ·      Brown Grove community in its decision-20·

· · · ·      making?21·

· · · · · · · · · ··                   On the facts and the public22·

· · · ·      and agency process before the Board today,23·

· · · ·      neither question can be answered in the24·

· · · ·      affirmative.··And the Board can not, at this25·
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· · · ·      time, determine that the proposed activity·1·

· · · ·      is, quote, consistent with the provisions of·2·

· · · ·      the Clean Water Act and the State Water·3·

· · · ·      Control law as provided for in Virginia Code·4·

· · · ·      Section 62.1-44.15:20, Subsection B.·5·

· · · · · · · · · ··                   So I'd like to address the --·6·

· · · ·      the issue of alternatives.··Wegmans has not·7·

· · · ·      adequately demonstrated to DEQ that its·8·

· · · ·      proposed project site and design are the·9·

· · · ·      LEDPA.10·

· · · · · · · · · ··                   Other suitable sites may exist11·

· · · ·      and there are substantial questions about12·

· · · ·      both on and offsite impacts at the selected13·

· · · ·      site.14·

· · · · · · · · · ··                   Significant new application15·

· · · ·      materials regarding costs of the assessed16·

· · · ·      alternative sites came to light after the17·

· · · ·      close of the public comment period.18·

· · · · · · · · · ··                   The federal 404 (b) (1)19·

· · · ·      guidelines provide that no discharge of20·

· · · ·      dredged or fill material shall be permitted21·

· · · ·      if there is a practicable alternative to the22·

· · · ·      proposed discharge with less adverse impact23·

· · · ·      on the aquatic ecosystem, as long as the24·

· · · ·      alternative does not have other significant25·
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· · · ·      adverse environmental consequences.··The·1·

· · · ·      guidelines also state that the degradation·2·

· · · ·      or destruction of special aquatic sites,·3·

· · · ·      such as filling operations in wetlands, is·4·

· · · ·      considered to be among the most severe·5·

· · · ·      environmental impacts.·6·

· · · · · · · · · ··                   And so as stated by the·7·

· · · ·      federal district court for the District of·8·

· · · ·      Maryland in the case Shoreline Associates v.·9·

· · · ·      Marsh -- which is 555 F. Sup. 169 at 179 to10·

· · · ·      180 -- to -- excuse me, 179 to 80.··And that11·

· · · ·      -- that case was later affirmed by the12·

· · · ·      Fourth Circuit.13·

· · · · · · · · · ··                   To meet its burden, the14·

· · · ·      applicant has to demonstrate why it is15·

· · · ·      necessary for the development to be, quote,16·

· · · ·      located on the wetlands rather than the17·

· · · ·      uplands, except for its preference to build18·

· · · ·      on the wetlands, end quote.19·

· · · · · · · · · ··                   So the DEQ may not, itself,20·

· · · ·      have the expertise to independently assess21·

· · · ·      all of the applicant's claims.··The high22·

· · · ·      level of deference that has been given to23·

· · · ·      the applicant's claimed geographical and24·

· · · ·      other constraints, including site design,25·
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· · · ·      without more information does not support a·1·

· · · ·      finding that the impacts are unavoidable.·2·

· · · ·      I'm concerned that this deference can have·3·

· · · ·      the affect of tending to give a constructive·4·

· · · ·      presumption of no available alternatives for·5·

· · · ·      a non-water dependent activity, although the·6·

· · · ·      LEDPA analysis has been undertaken.·7·

· · · · · · · · · ··                   This runs the risk of eroding·8·

· · · ·      the incentive for developers to avoid·9·

· · · ·      selecting wetlands when they could choose an10·

· · · ·      alternative upland site or further avoid11·

· · · ·      onsite wetlands.12·

· · · · · · · · · ··                   The basis for ruling out other13·

· · · ·      sites outside of Hanover County or14·

· · · ·      additional sites in Hanover County --15·

· · · ·      outside of the three-mile distance from I-9516·

· · · ·      -- should be available to the Board and to17·

· · · ·      the public.18·

· · · · · · · · · ··                   So Wegmans has failed to meet19·

· · · ·      its burden to demonstrate that no less20·

· · · ·      harmful practicable alternatives exist.··And21·

· · · ·      -- and now I'd like to briefly address22·

· · · ·      environmental justice as well.··As members23·

· · · ·      of the Brown Grove Community will, no doubt,24·

· · · ·      themselves tell you, their community has25·
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· · · ·      been subject for decades to a steady·1·

· · · ·      encroachment by commercial and industrial·2·

· · · ·      development.··Brown Grove has been told in·3·

· · · ·      the past that the community does not exist,·4·

· · · ·      and that the community has no say.·5·

· · · · · · · · · ··                   In your Board brief, DEQ·6·

· · · ·      summarizes its efforts to engage the Brown·7·

· · · ·      Grove community in the decision-making·8·

· · · ·      process and refers to future policy changes·9·

· · · ·      at DEQ, with consideration and10·

· · · ·      implementation of recommendations made by a11·

· · · ·      consultant last October.12·

· · · · · · · · · ··                   Now DEQ may believe that it13·

· · · ·      has already gone beyond its typical past14·

· · · ·      practice and that might be right.··But I15·

· · · ·      think that misses the bottom line that the16·

· · · ·      sum total of the public process, so far, in17·

· · · ·      this permitting action has not meaningfully18·

· · · ·      involved the Brown Grove community in the19·

· · · ·      decision-making.20·

· · · · · · · · · ··                   Those future efforts to engage21·

· · · ·      environmental justice communities will come22·

· · · ·      too late for Brown Grove.··To my knowledge,23·

· · · ·      the only environmental justice information24·

· · · ·      DEQ has from the applicant is a summary of a25·
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· · · ·      meeting with some Brown Grove Church members·1·

· · · ·      a year ago, and a print-out of EPA's·2·

· · · ·      EJSCREEN screening tool.··That tool misses·3·

· · · ·      Brown Grove's existence.··And it missed the·4·

· · · ·      Union Hill community's existence, too.·5·

· · · · · · · · · ··                   In a -- in a presentation to·6·

· · · ·      the Association of Clean Water Agencies last·7·

· · · ·      August, Jeffery Steers -- on DEQ's staff --·8·

· · · ·      noted that EJSCREEN doesn't define·9·

· · · ·      neighborhoods.10·

· · · · · · · · · ··                   And in that same presentation,11·

· · · ·      he noted that DEQ has had an EJ coordinator12·

· · · ·      since 2007.··So I am curious whether that13·

· · · ·      person was involved here.··Late last summer,14·

· · · ·      the Army Corps asked Wegmans to reassess15·

· · · ·      alternatives and to include environmental16·

· · · ·      justice as a consideration.17·

· · · · · · · · · ··                   To my knowledge, if that was18·

· · · ·      ever done, DEQ does not have it and the19·

· · · ·      public does not have it.··That's the kind of20·

· · · ·      information that DEQ, the Board and the21·

· · · ·      public could use to more fully understand22·

· · · ·      the environmental justice implications of23·

· · · ·      this project.··And that's the kind of24·

· · · ·      information that should be developed in the25·
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· · · ·      Corps' environmental assessment process.·1·

· · · ·      The Fourth Circuit Court of Appeals said in·2·

· · · ·      the Friends of Buckingham case, overturning·3·

· · · ·      the Air permit for the Buckingham Compressor·4·

· · · ·      Station in Union Hill, that environmental·5·

· · · ·      justice is not just a box to be checked.·6·

· · · · · · · · · ··                   And that's the spirit I hope·7·

· · · ·      that DEQ can bring to promoting·8·

· · · ·      environmental justice and meaningfully·9·

· · · ·      involving Brown Grove as the law requires.10·

· · · · · · · · · ··                   Finally, it's important to11·

· · · ·      highlight that pursuant to the Code of12·

· · · ·      Virginia -- and this is the same section,13·

· · · ·      62.1-44.15:20, subsection D.14·

· · · · · · · · · ··                   The issuance of this permit15·

· · · ·      constitutes certification under Clean Water16·

· · · ·      Act Section 401 of the federal Clean Water17·

· · · ·      Act Section 404 permit for the project.18·

· · · · · · · · · ··                   But certifying that a federal19·

· · · ·      permit will not violate State water quality20·

· · · ·      requirements before that federal permit21·

· · · ·      exists in any form, and before the federal22·

· · · ·      agency has completed its factual development23·

· · · ·      and public process is putting the cart well24·

· · · ·      before the horse.··And this idea is not25·
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· · · ·      without precedent.··Last December in a·1·

· · · ·      letter to the Army Corps providing Section·2·

· · · ·      401 water quality certifications of a number·3·

· · · ·      of proposed nationwide permits,·4·

· · · ·      Ms. Davenport noted that, quote, providing·5·

· · · ·      Section 401 WQC, or water quality criteria,·6·

· · · ·      decisions for proposed NWPs and conditions·7·

· · · ·      is unprecedented, end quote.·8·

· · · · · · · · · ··                   In the -- in the past, quote,·9·

· · · ·      Virginia has had this opportunity after the10·

· · · ·      NWPs, and to a great extent, the associated11·

· · · ·      conditions were finalized, end quote.··So12·

· · · ·      respectfully, I would like to ask that the13·

· · · ·      Board please not approve the proposed permit14·

· · · ·      today.15·

· · · · · · · · · ··                   9 VAC 25-210-50 subsection B-116·

· · · ·      says that no VWP permit shall be issued17·

· · · ·      where the proposed activity or the terms or18·

· · · ·      conditions of the VWP permit do not comply19·

· · · ·      with State law or regulations.20·

· · · · · · · · · ··                   And instead, I would ask that21·

· · · ·      DEQ -- or that the Board, excuse me -- that22·

· · · ·      the Board ask DEQ to re-engage the Brown23·

· · · ·      Grove community and the public to re-assess24·

· · · ·      and augment the flawed alternatives analysis25·
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· · · ·      presented to you today, and to benefit from·1·

· · · ·      the additional factual development and·2·

· · · ·      public process -- especially on alternatives·3·

· · · ·      and impacts that will be forthcoming at the·4·

· · · ·      Army Corps of Engineers.··Thank you very·5·

· · · ·      much.·6·

··7·

· · · · · · · ··               MS. BERNDT:··Next speaker is Kathy·8·

· · · ·      Woodcock.··I believe she's on now.··She was·9·

· · · ·      there, she just was under a different name.10·

·11·

· · · · · · · ··               MS. WOODCOCK:··Good afternoon.··Can12·

· · · ·      you hear me?13·

·14·

· · · · · · · ··               MS. BERNDT:··Yes, ma'am.15·

·16·

· · · · · · · ··               MS. WOODCOCK:··Thank you very much.17·

· · · ·      Good afternoon, Board members.··My name is18·

· · · ·      Kathy Woodcock.··My husband and I live on19·

· · · ·      small farm on Ashcake Road in the Brown20·

· · · ·      Grove community, directly across the street21·

· · · ·      from the proposed Wegmans Distribution22·

· · · ·      Center.··Thank you for your careful23·

· · · ·      consideration of this matter and for the24·

· · · ·      opportunity to comment today.··There are so25·
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· · · ·      many people speaking out on this call today·1·

· · · ·      because there are so many issues with the·2·

· · · ·      proposed location and so many errors have·3·

· · · ·      been made in the process.·4·

· · · · · · · · · ··                   There are errors of law and·5·

· · · ·      procedure, errors with submission by the·6·

· · · ·      applicant and errors of omission of many of·7·

· · · ·      the public's well documented concerns.·8·

· · · · · · · · · ··                   Some of the people speaking·9·

· · · ·      today are experts in their field, others are10·

· · · ·      concerned members of the community that this11·

· · · ·      proposed massive distribution center would12·

· · · ·      overtake.13·

· · · · · · · · · ··                   I myself have learned more14·

· · · ·      about wetlands, environmental protection15·

· · · ·      policy and permitting in the past 14 months,16·

· · · ·      since Wegmans' intent was announced, than I17·

· · · ·      ever thought possible or necessary to a18·

· · · ·      private citizen.19·

· · · · · · · · · ··                   I have sadly learned more20·

· · · ·      about the historic and ongoing impacts of21·

· · · ·      environmental injustice, while others in my22·

· · · ·      community have known it all too well for all23·

· · · ·      too long.··I have learned that the public's24·

· · · ·      voice -- both that of the experts and of the25·
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· · · ·      laymen -- is critical to the process.··And·1·

· · · ·      that we must scrutinize the process in order·2·

· · · ·      to hold the applicant, regulatory agencies·3·

· · · ·      and government bodies to abide by both·4·

· · · ·      policies and law.·5·

· · · · · · · · · ··                   But we, the public, must·6·

· · · ·      regulate the regulator.··I appreciate the·7·

· · · ·      truth submitted and acknowledged through the·8·

· · · ·      public's urging throughout this process.·9·

· · · · · · · · · ··                   I appreciate that the Corps of10·

· · · ·      Engineers reversed its flawed wetlands11·

· · · ·      mosaic designation and increased the impact12·

· · · ·      by almost 250% after the public repeatedly13·

· · · ·      pointed out that it did not follow its own14·

· · · ·      policy.15·

· · · · · · · · · ··                   I appreciate that the16·

· · · ·      applicant, having initially and vehemently17·

· · · ·      denied it, now acknowledges the existence of18·

· · · ·      the historic Brown Grove School, after the19·

· · · ·      public had to provide pictures of the20·

· · · ·      remains that are visible to the naked and21·

· · · ·      untrained eye.··I also appreciate that DEQ22·

· · · ·      requested Wegmans revised its flawed LEDPA23·

· · · ·      submission after the public uncovered $20M24·

· · · ·      in incorrect costs applied to alternative25·
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· · · ·      sites.··All these revisions point to errors·1·

· · · ·      throughout the process, and errors in·2·

· · · ·      accepting the self-interested applicant's·3·

· · · ·      submission with little attempt to·4·

· · · ·      pro-actively ask critical questions and·5·

· · · ·      verify that submission.·6·

· · · · · · · · · ··                   They illustrate that the·7·

· · · ·      public has asked these questions and found·8·

· · · ·      the truth time and time again.··I remain·9·

· · · ·      concerned about the numerous additional10·

· · · ·      issues the public has raised that remain11·

· · · ·      addressed, questions that remain unanswered12·

· · · ·      and the injustice to a community that13·

· · · ·      remains ignored.14·

· · · · · · · · · ··                   These additional truths demand15·

· · · ·      to be acknowledged and addressed as well.16·

· · · ·      The multiple missing wetlands data points,17·

· · · ·      the disregard for additional onsite and18·

· · · ·      offsite wetlands impacts, the fact that the19·

· · · ·      applicant can not justify this site as the20·

· · · ·      least environmentally damaging practicable21·

· · · ·      alternative.··And that even as under-22·

· · · ·      represented today, the 15 acres of wetlands23·

· · · ·      detraction that is far above any that has24·

· · · ·      been approved in recent history.··I'm25·
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· · · ·      concerned that the applicant has -- that has·1·

· · · ·      repeatedly been required to correct their·2·

· · · ·      significant errors -- will be charged with·3·

· · · ·      monitoring inevitable additional wetland·4·

· · · ·      impact to the, at least, 15 additional·5·

· · · ·      wetland acres on the site going forward.·6·

· · · · · · · · · ··                   And that there are no·7·

· · · ·      corrective actions once that habitat has·8·

· · · ·      been destroyed.··I'm concerned that the·9·

· · · ·      public's right to comment on significant new10·

· · · ·      information submitted has been denied and11·

· · · ·      the Corps of Engineers has work yet to be12·

· · · ·      done, with environmental justice responses13·

· · · ·      still pending from Wegmans and a NEPA14·

· · · ·      environmental assessment to be performed.15·

· · · · · · · · · ··                   I'm concerned that the Board16·

· · · ·      can not certify a permit that as yet is17·

· · · ·      incomplete.··I'm also gravely concerned18·

· · · ·      about the impact this facility would have on19·

· · · ·      the quality of life for people in the20·

· · · ·      surrounding homes and neighborhoods -- the21·

· · · ·      human environmental quality.··You were22·

· · · ·      provided a lot of information about the23·

· · · ·      applicant's needs this morning, but not24·

· · · ·      about the community around the site, the25·
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· · · ·      people who live here.··This site is·1·

· · · ·      surrounded by homes, neighborhoods and·2·

· · · ·      agricultural land.··These homes and people·3·

· · · ·      are not on the map you've been presented.·4·

· · · · · · · · · ··                   This is a quiet rural area·5·

· · · ·      steeped in history.··This immense --·6·

· · · ·      eventually 1.7M square-foot, six-story tall,·7·

· · · ·      24-hour a day, seven day a week facility·8·

· · · ·      with its constant noise, significant around·9·

· · · ·      the clock traffic and ever present bright10·

· · · ·      lights would destroy the rural and historic11·

· · · ·      nature of this community.12·

· · · · · · · · · ··                   Questions raised about the13·

· · · ·      impact on well water on which much of the14·

· · · ·      community relies have not been answered.15·

· · · ·      The 88 acres of buildings, roads and parking16·

· · · ·      lots, along with the destroyed wetlands17·

· · · ·      would exacerbate the already regular and18·

· · · ·      dangerous flooding along windy, two-lane19·

· · · ·      Ashcake Road which has no curves and few20·

· · · ·      ditches.21·

· · · · · · · · · ··                   And more often than not looks22·

· · · ·      like Ashcake Lake rather than Ashcake Road.23·

· · · ·      I'll add that there are no truck24·

· · · ·      restrictions on Ashcake Road, adding to the25·
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· · · ·      safety and quality of life issue.··This·1·

· · · ·      monstrosity would be the last straw in a·2·

· · · ·      long line of industrial encroachment that·3·

· · · ·      threatens to destroy the historic Brown·4·

· · · ·      Grove community altogether.·5·

· · · · · · · · · ··                   I urge you to require that·6·

· · · ·      these many additional truths be acknowledged·7·

· · · ·      as well.··And in doing so, reveal the over-·8·

· · · ·      arching truth -- that there are much greater·9·

· · · ·      impacts to the environment and to the10·

· · · ·      community at stake here.11·

· · · · · · · · · ··                   That this is not the least12·

· · · ·      environmentally damaging alternative site.13·

· · · ·      And that the whole truth of it is is that14·

· · · ·      this is not an appropriate site for a15·

· · · ·      facility of this size and scope at all.··I16·

· · · ·      urge you to deny the permit.··Thank you17·

· · · ·      again.18·

·19·

· · · · · · · ··               MS. WOOD:··Thank you.20·

·21·

· · · · · · · ··               MS. BERNDT:··The next speaker is22·

· · · ·      Charles Morris.··And Mr. Morris has six23·

· · · ·      minutes.24·

·25·
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· · · · ··         (NOTE:··The Board members, staff and·1·

·participants noted that Mr. Morris' comments·2·

·experienced technical difficulties.··That which could·3·

·be was taken down is as follows:)·4·

··5·

· · · · · · · ··               MR. MORRIS:··Can you hear me?·6·

··7·

· · · · · · · ··               MS. WOOD:··Yes, sir.·8·

··9·

· · · · · · · ··               MR. MORRIS:··Okay.10·

·11·

· · · · · · · ··               MS. WOOD:··If you can speak a12·

· · · ·      little bit, Mr. Morris.13·

·14·

· · · · · · · ··               MR. MORRIS:··That's what I'll do.15·

·16·

· · · · · · · ··               MS. WOOD:··That's better.17·

·18·

· · · · · · · ··               MR. MORRIS:··All right.··Okay.19·

· · · ·      Thank you, Board members and guests.··It is20·

· · · ·      my -- excuse me.··Board members and guests.21·

· · · ·      It is with a saddened heart that I come to22·

· · · ·      you today through this circumstance.··My23·

· · · ·      name is Charles Alfred Morris, retired Army24·

· · · ·      sergeant of 27 years, great grandson of the25·
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· · · ·      freed slave, Caroline Dobson Morris, who·1·

· · · ·      together with her husband -- Jefferson·2·

· · · ·      Morris -- had 11 children.··They founded the·3·

· · · ·      Brown Grove community.·4·

· · · · · · · · · ··                   This is my response to the·5·

· · · ·      proposed Wegmans' permit.··According to·6·

· · · ·      Hanover [unintelligible] on the property --·7·

· · · ·      proposed property, Wegmans began in 1991.·8·

· · · ·      Yet no notification to Brown Grove was given·9·

· · · ·      until January 2020.10·

· · · · · · · · · ··                   That's 25 years before any11·

· · · ·      notification.··Everything else was going on12·

· · · ·      in the background, yet they didn't tell us13·

· · · ·      anything until January 2020.14·

· · · · · · · · · ··                   At our first meeting with the15·

· · · ·      DEQ, we had many questions concerning16·

· · · ·      poisonous diesel fumes, noise, and water17·

· · · ·      pollution among them.··We also asked about18·

· · · ·      the selection process.19·

·20·

· · · · · · · ··               MS. WOOD:··Mr. Morris, you're21·

· · · ·      breaking up a little bit.··Do you have a22·

· · · ·      land line that you can call in on?23·

·24·

· · · · · · · ··               MR. MORRIS:··No, I'll just speaker25·
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· · · ·      softer.·1·

··2·

· · · · · · · ··               MS. WOOD:··Because I think we·3·

· · · ·      really -- we really want to hear you.··So --·4·

··5·

· · · · · · · ··               MR. MORRIS:··Okay.··Can you hear me·6·

· · · ·      now?··I was just talking too loud.··And·7·

· · · ·      water pollution, we asked about.··Who has·8·

· · · ·      selected Brown Groves?··When was this done?·9·

· · · ·      Finally, we asked about the unmarked graves10·

· · · ·      of our ancestors.11·

· · · · · · · · · ··                   What is going to happen with12·

· · · ·      them?··Repeatedly DEQ said, this is not13·

· · · ·      under our purview.··So if this is the case,14·

· · · ·      what is our option?15·

· · · · · · · · · ··                   Are we expected to wait for16·

· · · ·      injury or death before some agency is called17·

· · · ·      in?··Brown Groves was excluded from the18·

· · · ·      decision-making.··And we received no19·

· · · ·      meaningful say.20·

· · · · · · · · · ··                   And the EPA should have an21·

· · · ·      ongoing shared relationship whereby public22·

· · · ·      needs [inaudible] the human cost and23·

· · · ·      environmental justice can be met.··Further,24·

· · · ·      this is a life changing event for us.··It's25·

COMMONWEALTH REPORTERS, LLC    804-859-2051



Page 293

· · · ·      not a walk in the park.··Where is the·1·

· · · ·      compassion, the fair treatment called for in·2·

· · · ·      EJ.·3·

· · · · · · · · · ··                   We pay our taxes, but why keep·4·

· · · ·      Brown Groves out of the equation and into·5·

· · · ·      the decision-making process?··Again, called·6·

· · · ·      for fair treatment and a meaningful say.·7·

· · · ·      Brown Groves did not receive any of this.·8·

· · · · · · · · · ··                   Think about it.··This is·9·

· · · ·      America, in God we trust.··We should not10·

· · · ·      stand for anything less.··Fair treatment and11·

· · · ·      a meaningful say, that's all we ask instead12·

· · · ·      of full steam ahead.13·

· · · · · · · · · ··                   Stop and think again.··The14·

· · · ·      noise, fumes of 4,000 trucks and cars.··The15·

· · · ·      trucks drive in day and night, nonstop.16·

· · · ·      Think of the shock and awe, children17·

· · · ·      coughing, crying, nose bleeding.18·

· · · · · · · · · ··                   Imagine your children in the19·

· · · ·      same situation, if DEQ and the EPA might20·

· · · ·      have evaluated these problems beforehand.21·

· · · ·      The Airpark knew and the same strategy being22·

· · · ·      employed today was used to force out our23·

· · · ·      Brown Groves' neighbors.··Homes are gardens24·

· · · ·      are left.··The unmarked graves of our25·
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· · · ·      ancestors, I personally reported them to the·1·

· · · ·      Corps in April 2020, to DEQ in June.··This·2·

· · · ·      was not a seven-week thing as indicated in·3·

· · · ·      the agenda.·4·

· · · · · · · · · ··                   They had plenty of time make a·5·

· · · ·      report.··During DEQ's first official·6·

· · · ·      conference, Wegmans' attorney attempted to·7·

· · · ·      refute my report.·8·

· · · · · · · · · ··                   He said, and I paraphrase, the·9·

· · · ·      old folks were sitting around talking about10·

· · · ·      graves without any visual evidence.··The11·

· · · ·      children had -- the children heard the story12·

· · · ·      and that's what we have today.13·

· · · · · · · · · ··                   He would seriously condemn the14·

· · · ·      other speakers.··My family and I have seen15·

· · · ·      bluebirds on the site for 20 years.··At16·

· · · ·      least once a year, I saw those graves.17·

· · · · · · · · · ··                   Since my report of 2020, entry18·

· · · ·      restrictions were placed on the site -- the19·

· · · ·      Corps said by the owner.··Even the Corps had20·

· · · ·      certain restrictions for entry.21·

· · · · · · · · · ··                   They basically did this22·

· · · ·      because of another young man with me who was23·

· · · ·      skilled in archeology.··I think they didn't24·

· · · ·      want us to actually find the graves.··I25·
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· · · ·      couldn't believe it.··Brown Groves belongs·1·

· · · ·      to a protected [inaudible], protected under·2·

· · · ·      the provisions of Title VI of the Civil·3·

· · · ·      Rights Act of 1964.·4·

· · · · · · · · · ··                   No fair treatment and no·5·

· · · ·      meaningful say equals discrimination.··Vote·6·

· · · ·      no on the water permit.··Thank you.·7·

··8·

· · · · · · · ··               MS. WOOD:··Mr. Morris, we're still·9·

· · · ·      having a lot of trouble hearing you.··And --10·

· · · ·      and I've tried to extend your time just to11·

· · · ·      -- to accommodate that.12·

·13·

· · · · · · · ··               MR. MORRIS:··Thank you.··That was14·

· · · ·      -- that's all.15·

·16·

· · · · · · · ··               MS. WOOD:··Okay.··I want to thank17·

· · · ·      you for -- for your time and input.··And I18·

· · · ·      understand --19·

·20·

· · · · · · · ··               MR. MORRIS:··Thank you very much.21·

·22·

· · · · · · · ··               MS. WOOD:··And I understand that --23·

· · · ·      that you have been meeting with folks from24·

· · · ·      the Army Corps and others to -- to try to25·
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· · · ·      demark some of the historic resources within·1·

· · · ·      the community.··Is that correct?·2·

··3·

· · · · · · · ··               MR. MORRIS:··That is true.··But·4·

· · · ·      that was after -- maybe about six months·5·

· · · ·      after I reported it.·6·

··7·

· · · · · · · ··               MS. WOOD:··Yeah -- yeah.··Yes, sir.·8·

· · · ·      I'm aware of that.··I just -- just wanted to·9·

· · · ·      -- to make sure that that -- what I had10·

· · · ·      actually heard was that -- that some of11·

· · · ·      those meetings had finally taken place, in12·

· · · ·      terms of just -- it just takes a while.13·

·14·

· · · · · · · ··               MR. MORRIS:··Yes.··Thank you so15·

· · · ·      much.16·

·17·

· · · · · · · ··               MS. WOOD:··Thank you.18·

·19·

· · · · · · · ··               MR. MORRIS:··You're welcome.20·

·21·

· · · · · · · ··               MS. BERNDT:··Okay.··The next22·

· · · ·      speaker is Pat Jordan.··And Pat has three23·

· · · ·      minutes.24·

·25·
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· · · · · · · ··               MS. JORDAN:··Good afternoon.··My·1·

· · · ·      name is Patricia Jordan.··And I am the·2·

· · · ·      president of our local Hanover County NAACP.·3·

· · · ·      Thank you all for allowing us the·4·

· · · ·      opportunity to speak before you this·5·

· · · ·      afternoon.·6·

· · · · · · · · · ··                   And we come in opposition of·7·

· · · ·      the issuance of the proposed permit because·8·

· · · ·      of the disastrous impact it will have on the·9·

· · · ·      Brown Grove community.10·

· · · · · · · · · ··                   It is our continuing view that11·

· · · ·      there are numerous flaws in the proposed12·

· · · ·      permits, including the permit before this13·

· · · ·      Board today.··And there are more suitable14·

· · · ·      locations for this project.15·

· · · · · · · · · ··                   Now I wrote a presentation to16·

· · · ·      give to you.··But in listening all day, I17·

· · · ·      needed to change this.··I needed to address18·

· · · ·      some of the environmental justice issues19·

· · · ·      that have been brought forth.20·

· · · · · · · · · ··                   I felt earlier that some of21·

· · · ·      the presentation that was given may have22·

· · · ·      been given by the Wegmans' representative23·

· · · ·      instead of the DEQ or the people giving the24·

· · · ·      presentation earlier.··And that is bothering25·
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· · · ·      to me.··So in that vein, I would like to·1·

· · · ·      address the fact that were stated.··The·2·

· · · ·      Mechanicsville Local goes out to everybody·3·

· · · ·      and we advertise in the Mechanicsville Local·4·

· · · ·      and the Free Press.·5·

· · · · · · · · · ··                   The Free Press is a Richmond·6·

· · · ·      paper, and it rarely comes to Hanover·7·

· · · ·      County.··You have to go and find that.··The·8·

· · · ·      Mechanicsville local is not a paper that you·9·

· · · ·      subscribe to, it comes to your home.10·

· · · · · · · · · ··                   So those notifications, they11·

· · · ·      may have seen and some may not have.··And12·

· · · ·      they are not delivered to every home in13·

· · · ·      Mechanicsville.··So we want to get that14·

· · · ·      across that, no, notification did not get to15·

· · · ·      all residents.16·

· · · · · · · · · ··                   Our churches have been on17·

· · · ·      lock down because of COVID.··And so, giving18·

· · · ·      flyers and calling the pastor and say, can I19·

· · · ·      give you these flyers to give out?20·

· · · · · · · · · ··                   Well, who is he going to give21·

· · · ·      them to?··Because there are no members at22·

· · · ·      the church right now for them to hand to --23·

· · · ·      them to.··The elders in our community are24·

· · · ·      not fluent with using Zoom and getting25·
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· · · ·      online for meetings such as this.··And so,·1·

· · · ·      for them to have a say, that also is not a·2·

· · · ·      way that we've been able to get a message,·3·

· · · ·      get a word to them about what is going on.·4·

· · · · · · · · · ··                   I also heard addressed earlier·5·

· · · ·      the fact that, oh, yes, we're doing a lot on·6·

· · · ·      Sliding Hill Road.··We're fixing that road.·7·

· · · ·      But nothing was said about fixing Ashcake·8·

· · · ·      Road.·9·

· · · · · · · · · ··                   Ashcake Road is the road right10·

· · · ·      along where most of the Brown Grove11·

· · · ·      community lives.··That road needs repair.12·

· · · ·      And the traffic on that road is going to be13·

· · · ·      impacted by the many cars going into the14·

· · · ·      plant for the jobs.15·

· · · · · · · · · ··                   The trucks will be on Sliding16·

· · · ·      Hill, but the employees will be coming in on17·

· · · ·      Ashcake.··Thank you for the time.18·

·19·

· · · · · · · ··               MS. WOOD:··Thank you, ma'am.20·

·21·

· · · · · · · ··               MS. BERNDT:··The next speaker is22·

· · · ·      Diane Drake.··And Ms. Drake has nine23·

· · · ·      minutes.24·

·25·
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· · · · · · · ··               MS. WOOD:··Ms. Drake, are you·1·

· · · ·      there?·2·

··3·

· · · · · · · ··               MS. TRETINA:··She's unmuted.·4·

· · · ·      Ms. Drake, you need to unmute your mic.··If·5·

· · · ·      you look on the webinar control panel,·6·

· · · ·      you'll see a -- under the orange arrow,·7·

· · · ·      you'll see a little mic symbol and it's red.·8·

··9·

· · · · · · · ··               MS. DRAKE:··Okay.10·

·11·

· · · · · · · ··               MS. TRETINA:··Ms. Drake, I believe12·

· · · ·      -- have you dialed in on the phone, too?13·

· · · ·      Because you've got a lot of feedback.14·

· · · ·      That's all we're hearing.15·

·16·

· · · · · · · ··               MS. DRAKE:··Using my computer.17·

·18·

· · · · · · · ··               MS. TRETINA:··We've got a19·

· · · ·      tremendous amount of feedback.20·

·21·

· · · · · · · ··               MS. DRAKE:··Okay.··Can you hear me22·

· · · ·      now?23·

·24·

· · · · · · · ··               MS. TRETINA:··Yes.25·
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· · · · · · · ··               MS. BERNDT:··That's much better.·1·

··2·

· · · · · · · ··               MS. TRETINA:··Go ahead with your·3·

· · · ·      comments.·4·

··5·

· · · · · · · ··               MS. DRAKE:··Are you able hear me?·6·

··7·

· · · · · · · ··               MS. WOOD:··Yes, ma'am.··I don't·8·

· · · ·      know if she can hear us.·9·

·10·

· · · · · · · ··               MS. TRETINA:··Ms. Drake?··We can't11·

· · · ·      --12·

·13·

· · · · · · · ··               MS. DRAKE:··I can't hear you.14·

·15·

· · · · · · · ··               MS. TRETINA:··Oh.··Have you turned16·

· · · ·      up the volume on your device -- your17·

· · · ·      computer?··You've been hearing us all along,18·

· · · ·      though?19·

·20·

· · · · · · · ··               MS. BERNDT:··Marilee --21·

·22·

· · · · · · · ··               MS. TRETINA:··I'm going to send her23·

· · · ·      a message.24·

·25·
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· · · · · · · ··               MS. DRAKE:··Okay, I'm just -- I'm·1·

· · · ·      just going to read my speech.··I just got a·2·

· · · ·      text that you can hear me and I just can't·3·

· · · ·      hear you.·4·

··5·

· · · · · · · ··               MS. WOOD:··Right.·6·

··7·

· · · · · · · ··               MS. DRAKE:··So good afternoon,·8·

· · · ·      everyone.··My name is Diane Smith Drake, a·9·

· · · ·      proud African-American woman who grew up in10·

· · · ·      the Brown Grove community for over 50 years11·

· · · ·      in Hanover County, Virginia.12·

· · · · · · · · · ··                   I have been a member of the13·

· · · ·      Brown Grove Baptist Church on Ashcake Road14·

· · · ·      for 58 years.··I have personally seen our15·

· · · ·      neighborhood become over-burdened.··This is16·

· · · ·      a known fact.17·

· · · · · · · · · ··                   Everyone at this Board meeting18·

· · · ·      who have done their homework should know the19·

· · · ·      severe impact of being over-burdened by20·

· · · ·      something.··In our case, it's a well21·

· · · ·      established historic settlement where my22·

· · · ·      enslaved ancestors lived, struggled,23·

· · · ·      sacrificed, prayed and died for a better24·

· · · ·      tomorrow for our families.··It's a community25·
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· · · ·      made up of mostly African-Americans whose·1·

· · · ·      history and legacy matters, and was·2·

· · · ·      traditionally told from one generation to·3·

· · · ·      the next.·4·

· · · · · · · · · ··                   I used to live on Lewistown·5·

· · · ·      Road and would often walk safely with my·6·

· · · ·      cousins to Ashcake Road, visiting family·7·

· · · ·      members on Johnson Town and Egypt Road.·8·

· · · · · · · · · ··                   We would even walk as far as·9·

· · · ·      Brown Grove Church.··Without a doubt, the10·

· · · ·      encroachments today make it impossible.11·

· · · ·      Walking safely on Ashcake and Lewistown Road12·

· · · ·      is like a deer waiting to cross the road.13·

· · · · · · · · · ··                   And you know how that can be.14·

· · · ·      These are dangerous roads and it appears to15·

· · · ·      be of no concern to the ones who could make16·

· · · ·      them a safer and healthier place.17·

· · · · · · · · · ··                   We all know, in past18·

· · · ·      generations, people of color had no voice to19·

· · · ·      debate or certainly did not challenge these20·

· · · ·      things.21·

· · · · · · · · · ··                   Some even today wish to keep22·

· · · ·      our voices silent.··There have been many23·

· · · ·      noted concerns from the Brown Grove24·

· · · ·      community voices, and through written25·

COMMONWEALTH REPORTERS, LLC    804-859-2051



Page 304

· · · ·      documents requesting to our local government·1·

· · · ·      office in Hanover County.··Our attempts to·2·

· · · ·      -- to be heard and acknowledged continue to·3·

· · · ·      be the old pattern of hush.·4·

· · · · · · · · · ··                   We have no right to speak.·5·

· · · ·      But honestly, we all do.··So today, I --·6·

· · · ·      Diane Smith Drake -- speak proudly and·7·

· · · ·      respectfully to you on behalf of my enslaved·8·

· · · ·      great, great grandparents, Caroline Dobson·9·

· · · ·      Morris and Jeff -- Jefferson Morris and all10·

· · · ·      their descendants.11·

· · · · · · · · · ··                   It is also significant to12·

· · · ·      mention I am overwhelmed with joy to witness13·

· · · ·      and celebrate the blessings of 150-year-old14·

· · · ·      historic church and community where my15·

· · · ·      ancestors worshipped and lived.16·

· · · · · · · · · ··                   The foundation of its17·

· · · ·      existence clearly displayed their faith,18·

· · · ·      love, sacrifices, struggles and praises.19·

· · · ·      The church has always been the center of our20·

· · · ·      community and a beacon light of hope to all21·

· · · ·      mankind.··I recall many church homecomings,22·

· · · ·      better known as big meetings or revival23·

· · · ·      time, the third Sunday in August each year.24·

· · · ·      Traditionally, family members who moved away25·
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· · · ·      or away working in other places came back to·1·

· · · ·      celebrate community and worship together.·2·

· · · ·      Also in acknowledgement of our ancestors, we·3·

· · · ·      have celebrated church in the field for the·4·

· · · ·      last 20 years on the Jackson property,·5·

· · · ·      adjacent to Ashcake Road.·6·

· · · · · · · · · ··                   In memory of the old time·7·

· · · ·      church worship and community unity, it has·8·

· · · ·      attended -- been attended annually by·9·

· · · ·      hundreds of folks throughout Hanover County10·

· · · ·      and beyond with different races, backgrounds11·

· · · ·      and generations.12·

· · · · · · · · · ··                   It has become a highly13·

· · · ·      anticipated community event.··I give thanks14·

· · · ·      to the visionary six men who started a15·

· · · ·      church in a brush hobble in 1870.16·

· · · · · · · · · ··                   In 1893, land was donated by17·

· · · ·      descendants, Edwin and Martha Brown.··A18·

· · · ·      wooden church was later built and then a19·

· · · ·      frame church.··But sadly, both were20·

· · · ·      destroyed by fire.21·

· · · · · · · · · ··                   A two-room schoolhouse was22·

· · · ·      used to worship and across the road from the23·

· · · ·      previous churches.··Please note, this24·

· · · ·      schoolhouse ruins are located on Ashcake25·
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· · · ·      Road, a parcel of land proposed for·1·

· · · ·      development in the Wegmans' project.··My·2·

· · · ·      closing focal points consist of the process·3·

· · · ·      to right the wrong from previous generations·4·

· · · ·      of industrial unfairness and a community·5·

· · · ·      being taken advantage of from one degree of·6·

· · · ·      challenges to the next.·7·

· · · · · · · · · ··                   Please know and recognize that·8·

· · · ·      our humble beginnings definitely do not·9·

· · · ·      define our self worth.··And profit over10·

· · · ·      people is surely not the answer.11·

· · · · · · · · · ··                   You must also recognize, this12·

· · · ·      is not a fly by night community.··Our13·

· · · ·      history, our heritage run deep within our14·

· · · ·      souls.15·

· · · · · · · · · ··                   I would like to believe your16·

· · · ·      families and your quality of life matters to17·

· · · ·      you just as much.··Adding to that statement,18·

· · · ·      our familiar and unmarked ancestors' graves19·

· · · ·      will always be matters of our heart.20·

· · · · · · · · · ··                   It is morally wrong to disturb21·

· · · ·      and remove them.··They were buried in Brown22·

· · · ·      Grove to be among us and to remain part of23·

· · · ·      our community with appropriate, decent24·

· · · ·      setting.··Sure, a more advanced research25·
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· · · ·      tool must be used as a -- let me see -- a·1·

· · · ·      more advanced research tool, such as a·2·

· · · ·      ground-penerating [sic] radar is requested·3·

· · · ·      for identifying possible burial areas and·4·

· · · ·      any other building sites on the proposed·5·

· · · ·      Wegmans' puzzle.·6·

· · · · · · · · · ··                   I would think this is what you·7·

· · · ·      would expect for your family and loved ones,·8·

· · · ·      too.··Finally, a Brown Grove -- as the Brown·9·

· · · ·      Grove speakers and those who oppose these10·

· · · ·      permits continue to express their facts and11·

· · · ·      concerns today, I kindly ask those of you12·

· · · ·      who have the authority to respectfully13·

· · · ·      change the hush pattern and just do the14·

· · · ·      right thing.15·

· · · · · · · · · ··                   There's another suitable16·

· · · ·      location for Wegmans' warehouse and17·

· · · ·      distribution center.··We -- we would all18·

· · · ·      benefit from that.19·

· · · · · · · · · ··                   It is my belief of wiping out20·

· · · ·      an entire community's history, values and21·

· · · ·      moral [unintelligible] will be looked upon22·

· · · ·      as erasing our past to gain profits for your23·

· · · ·      future.··Hear our voices, oh God, I pray.··I24·

· · · ·      thank you for the opportunity to speak25·
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· · · ·      today.·1·

··2·

· · · · · · · ··               MS. WOOD:··Thank you, ma'am.·3·

··4·

· · · · · · · ··               MS. BERNDT:··Madame Chair, do you·5·

· · · ·      want to take five minutes, or do you want to·6·

· · · ·      keep going?··You've got a little over two·7·

· · · ·      and a half hours left of public comment.··I·8·

· · · ·      don't know if everybody wants to stretch for·9·

· · · ·      a minute.10·

·11·

· · · · · · · ··               MR. LOFTON:··I need a break.12·

·13·

· · · · · · · ··               MS. WOOD:··Everybody can stretch14·

· · · ·      for a minute or two.15·

·16·

· · · · · · · ··               MS. BERNDT:··Or two.17·

·18·

· · · · · · · ··               MS. WOOD:··I'm inclined to keep19·

· · · ·      going if it's two and a half hours.··That's20·

· · · ·      putting us into 6:30, 7:00 o'clock.··So if21·

· · · ·      you need to take a stretch, put your camera22·

· · · ·      video -- turn your video off and stretch.23·

·24·

· · · · · · · ··               MS. BERNDT:··Okay, then I will call25·
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· · · ·      the next person.··DeShanda Artis.··And·1·

· · · ·      Ms. Artis has six minutes.·2·

··3·

· · · · · · · ··               MS. ARTIS:··Hello, can you hear me?·4·

··5·

· · · · · · · ··               MS. BERNDT:··Yes, ma'am.·6·

··7·

· · · · · · · ··               MS. ARTIS:··Hello.··My name is·8·

· · · ·      DeShanda Artis, the great, great·9·

· · · ·      granddaughter of Jefferson and Caroline10·

· · · ·      Morris.··And I am speaking in opposition of11·

· · · ·      the Wegmans Distribution Center being built12·

· · · ·      and ask that the permit is denied.13·

· · · · · · · · · ··                   I'm a lifelong resident of14·

· · · ·      Hanover County.··My mother is also a15·

· · · ·      lifelong resident of Hanover County, and16·

· · · ·      grew up and currently lives in the Brown17·

· · · ·      Grove community.18·

· · · · · · · · · ··                   And the proposed Wegmans'19·

· · · ·      property will be within 50 feet of her20·

· · · ·      property.··The increase of air pollution and21·

· · · ·      traffic from additinoal cars and trucks and22·

· · · ·      the changes to the water in the community23·

· · · ·      that this project will bring is a concern.24·

· · · ·      My mother grew up on the property where she25·
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· · · ·      currently lives and slowly her community and·1·

· · · ·      home and being suffocated by industrial·2·

· · · ·      development, figuratively and literally.··On·3·

· · · ·      one side of the property will be Wegmans.·4·

· · · · · · · · · ··                   On another side is the Hanover·5·

· · · ·      County Airport, and a creek is on a third·6·

· · · ·      side.··When growing up there, many people in·7·

· · · ·      the neighborhood used to ride bikes on, or·8·

· · · ·      walk down Ashcake Road to go to Brown Grove·9·

· · · ·      Church or to visit neighbors.10·

· · · · · · · · · ··                   Now the amount of traffic has11·

· · · ·      increased drastically because of the12·

· · · ·      increase of industry in the community.··And13·

· · · ·      due to safety concerns, no one bikes or14·

· · · ·      walks the road in the community any longer.15·

· · · · · · · · · ··                   This strips away the16·

· · · ·      livelihood of the community and the ability17·

· · · ·      to interact with one another.··The addition18·

· · · ·      of Wegmans will only increase these19·

· · · ·      concerns.20·

· · · · · · · · · ··                   There are also concerns21·

· · · ·      regarding flooding that will prevent my mom22·

· · · ·      or cousins from being able to access their23·

· · · ·      home or leave their home.··If flooding would24·

· · · ·      occur, emergency services would not be able25·
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· · · ·      to gain access to my mother or cousins.·1·

· · · ·      This is a major safety concern.·2·

· · · ·      Additionally, there is a family graveyard.·3·

· · · ·      If there is a death in our family, we will·4·

· · · ·      not have access to the graveyard.·5·

· · · · · · · · · ··                   And that will put even more of·6·

· · · ·      a financial and emotional burden on the·7·

· · · ·      family to figure out how to plan for a·8·

· · · ·      proper funeral and burial for our loved one.·9·

· · · · · · · · · ··                   In addition, there is a fear10·

· · · ·      of what will be added to this water because11·

· · · ·      of the industry, and how this will affect12·

· · · ·      the quality of the water.13·

· · · · · · · · · ··                   Also, how will this water14·

· · · ·      affect the people and animals within the15·

· · · ·      community?··My mother has health issues,16·

· · · ·      including a hearing impairment.··And my17·

· · · ·      cousin who lives with her is a disabled18·

· · · ·      veteran.19·

· · · · · · · · · ··                   We are not sure of how the20·

· · · ·      added industrial activity will affect their21·

· · · ·      health, as well as the health of her22·

· · · ·      grandchildren, her children and her great23·

· · · ·      grandchildren who visit her often, and24·

· · · ·      family members who visit the family25·
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· · · ·      graveyard across the street.··With there·1·

· · · ·      being such a great impact on my mother, she·2·

· · · ·      should've been contacted regarding this·3·

· · · ·      project.·4·

· · · · · · · · · ··                   Contacting one person in a·5·

· · · ·      community, someone at Brown Grove Church,·6·

· · · ·      and expecting them to relay the message to·7·

· · · ·      everyone else in the community -- even those·8·

· · · ·      they are not in direct contact with -- is·9·

· · · ·      not an acceptable way to relay a message to10·

· · · ·      the entire community of Brown Grove.11·

· · · · · · · · · ··                   Was it taken into account how12·

· · · ·      to reach out to those who are not associated13·

· · · ·      with Brown Grove Church?··Those with hearing14·

· · · ·      or visual impairments?15·

· · · · · · · · · ··                   Those without internet access16·

· · · ·      or limited access or ability to use email?17·

· · · ·      My mother does not currently attend Brown18·

· · · ·      Grove Church.19·

· · · · · · · · · ··                   And she was not included in20·

· · · ·      the decision of this project -- in the21·

· · · ·      discussion of this project.··There was not22·

· · · ·      fair treatment and meaningful involvement of23·

· · · ·      her and the Brown Grove community.··The same24·

· · · ·      degree of protection from environmental and25·
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· · · ·      health hazards and equal access to the·1·

· · · ·      decision-making process, to have a healthy·2·

· · · ·      environment in which to live has not been·3·

· · · ·      given to the Brown Grove community.·4·

· · · · · · · · · ··                   With little to no help from·5·

· · · ·      the agencies that are supposed to protect·6·

· · · ·      us, the burden has shifted to foundations·7·

· · · ·      and non-profits to look out for our best·8·

· · · ·      interests.·9·

· · · · · · · · · ··                   Don't compromise our past, our10·

· · · ·      water or our health for your future gains.11·

· · · ·      There are many reasons why this project is12·

· · · ·      not good for the community of Brown Grove.13·

· · · ·      And it is hard to find reasons of how this14·

· · · ·      can be good for the community or15·

· · · ·      environment.16·

· · · · · · · · · ··                   Again, for the reasons17·

· · · ·      previously stated and many more, I want to18·

· · · ·      note my opposition of the Wegmans19·

· · · ·      Distribution Center being built at this20·

· · · ·      location and ask that the permit is denied.21·

· · · ·      Thank you for your time.22·

·23·

· · · · · · · ··               MS. BERNDT:··Thank you.··The next24·

· · · ·      speaker is Melvinia Wilson.··Ms. Wilson has25·
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· · · ·      12 minutes.·1·

··2·

· · · · · · · ··               MS. TRETINA:··Ms. Wilson, you're·3·

· · · ·      unmuted.··You need to unmute your mic.··On·4·

· · · ·      your webinar control panel under the orange·5·

· · · ·      arrow is -- there you go.·6·

··7·

· · · · · · · ··               MS. WILSON:··Hello?·8·

··9·

· · · · · · · ··               MS. TRETINA:··We've got a lot of10·

· · · ·      feedback.··Ms. Wilson?11·

·12·

· · · · · · · ··               MS. WILSON:··Yes, ma'am.13·

·14·

· · · · · · · ··               MS. TRETINA:··I think it would be15·

· · · ·      best for you to use the phone option.··If16·

· · · ·      you go to the webinar control panel under17·

· · · ·      audio.18·

· · · · · · · · · ··                   And you click on phone, and19·

· · · ·      then you can dial all those numbers and we20·

· · · ·      come back to you.··You can also call Kevin21·

· · · ·      Vaughan at 698-4470 and he can help you.22·

· · · ·      Cindy, you want --23·

·24·

· · · · · · · ··               MS. BERNDT:··Yeah, you want to go25·
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· · · ·      on to the next one?··Atanya Lewis.·1·

· · · ·      Ms. Lewis has 15 minutes.·2·

··3·

· · · · · · · ··               MS. LEWIS:··Thank you and good·4·

· · · ·      afternoon.··I am Atanya Lewis, member Brown·5·

· · · ·      Grove Baptist Church, speaking on my own·6·

· · · ·      behalf as well as for other members,·7·

· · · ·      including my parents.·8·

· · · · · · · · · ··                   My mother sings in the choir·9·

· · · ·      and is active on multiple committees.··My10·

· · · ·      dad is a former trustee and has served as an11·

· · · ·      usher at the church for over 68 years.12·

· · · · · · · · · ··                   I am also attempting to give13·

· · · ·      voice to Brown Grove residents who do not14·

· · · ·      have internet access or are not tech savvy15·

· · · ·      and are effectively disenfranchised from16·

· · · ·      this process.17·

· · · · · · · · · ··                   It is worth reiterating what18·

· · · ·      fair treatment means with respect to19·

· · · ·      environmental justice to provide context for20·

· · · ·      my remarks.21·

· · · · · · · · · ··                   Fair treatment means no group22·

· · · ·      of people should bear a disproportionate23·

· · · ·      share of the negative environmental24·

· · · ·      consequences resulting from industrial,25·
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· · · ·      governmental and commercial operations or·1·

· · · ·      policies.··Over the past five decades, the·2·

· · · ·      historic Brown Grove community has been·3·

· · · ·      unfairly, inequitably and unjustifiably·4·

· · · ·      burdened with industrial installations.·5·

· · · · · · · · · ··                   Brown Grove is littered with a·6·

· · · ·      232.5-acre construction and debris landfill,·7·

· · · ·      municipal airport, busy truck stop, concrete·8·

· · · ·      manufacturing facility and an abandoned and·9·

· · · ·      dilapidated gas station, all bordered by a10·

· · · ·      busy I-95 corridor with, quote, urban-like11·

· · · ·      freeway through traffic volumes, end quote,12·

· · · ·      as described in the Virginia Department of13·

· · · ·      Transportation's July 2003 I-95 Corridor14·

· · · ·      Study.15·

· · · · · · · · · ··                   It is irrefutable that these16·

· · · ·      existing facilities and highway,17·

· · · ·      individually and certain in aggregate, have18·

· · · ·      had and continue to have a negative19·

· · · ·      environmental consequence on the Brown Grove20·

· · · ·      community.21·

· · · · · · · · · ··                   Science and deductive22·

· · · ·      reasoning tell us that in the absence of23·

· · · ·      hard data that would have been required24·

· · · ·      pre-construction had there been an25·
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· · · ·      environmental justice focus years ago.··You·1·

· · · ·      need not know the ratio of Brown Grove's·2·

· · · ·      residential acreage to that of the numerous·3·

· · · ·      industrial facilities or the exact acreage·4·

· · · ·      of wetlands and other environmental·5·

· · · ·      resources that have been destroyed,·6·

· · · ·      disturbed or compromised to recognize the·7·

· · · ·      current over-industrialization and adversely·8·

· · · ·      consequential environmental over-burdening·9·

· · · ·      of the area.10·

· · · · · · · · · ··                   And yet, we are faced with a11·

· · · ·      proposed mammoth warehouse and distribution12·

· · · ·      facility under the guise of it being13·

· · · ·      environmental consequence neutral, at least14·

· · · ·      from a narrow water resource and impact15·

· · · ·      perspective.16·

· · · · · · · · · ··                   That and contentions to this17·

· · · ·      water consequence neutral determination have18·

· · · ·      been made.··Estimated wetlands, destruction19·

· · · ·      and flooding exacerbation are both in20·

· · · ·      question with the former having been21·

· · · ·      initially under-estimated, and the continued22·

· · · ·      subject of much skepticism.··We do not know23·

· · · ·      what the current adverse water consequence24·

· · · ·      has been due to facilities that pre-dated25·
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· · · ·      this recent focus on environmental justice.·1·

· · · ·      The environmental burden threshold may·2·

· · · ·      already be met.·3·

· · · · · · · · · ··                   Once met or exceeded, that·4·

· · · ·      should not give license to continue·5·

· · · ·      industrialization that has been debatably·6·

· · · ·      deemed environmental consequence neutral.·7·

· · · · · · · · · ··                   Otherwise, the environmental·8·

· · · ·      justice policy is a complete farce.··In the·9·

· · · ·      interest of fair treatment, the current10·

· · · ·      environmental consequences should be known11·

· · · ·      before even considering another industrial12·

· · · ·      facility, environmentally consequential or13·

· · · ·      not.14·

· · · · · · · · · ··                   To be transparent, I had15·

· · · ·      prepared extensive remarks based on research16·

· · · ·      on air pollution and traffic and their17·

· · · ·      detrimental health outcomes.18·

· · · · · · · · · ··                   Although I want those outcomes19·

· · · ·      to be acknowledged and still feel that it is20·

· · · ·      relevant to this discussion, and to this21·

· · · ·      Board's charge based on environmental22·

· · · ·      justice, I will conclude my23·

· · · ·      contemporaneously prepared remarks and leave24·

· · · ·      you with the following personal commentary.25·
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· · · ·      It is my belief that Brown Grove has been·1·

· · · ·      targeted to bear the brunt of what seems to·2·

· · · ·      be aspirations, for this area to become an·3·

· · · ·      industrial hub -- certainly for warehouse·4·

· · · ·      and distribution facilities of the·5·

· · · ·      Mid-Atlantic.·6·

· · · · · · · · · ··                   Its residents have been the·7·

· · · ·      sacrificial lambs for progress and profit.·8·

· · · ·      Perhaps Brown Grove was seen as the path of·9·

· · · ·      least resistance or worse, expendable.10·

· · · ·      Justice is supposed to be blind.11·

· · · · · · · · · ··                   But it seems Lady Justice is12·

· · · ·      peeking out from under her blindfold as13·

· · · ·      injustice has been served to this community14·

· · · ·      long term.15·

· · · · · · · · · ··                   I simply ask the Board to not16·

· · · ·      take a silo'd approach to this permit review17·

· · · ·      and rest on a no harm, no foul water impact18·

· · · ·      conclusion, to approve this permit in the19·

· · · ·      face of overwhelming evidence of current20·

· · · ·      environmental over-burdening of the Brown21·

· · · ·      Grove community.··Brown Grove's legacy,22·

· · · ·      water resource sustainability and right to23·

· · · ·      an environment that does not pose a constant24·

· · · ·      threat to the health and well being of its25·

COMMONWEALTH REPORTERS, LLC    804-859-2051



Page 320

· · · ·      residents should not be for sale for·1·

· · · ·      Wegmans' future profit or local·2·

· · · ·      industrialization aspirations.·3·

· · · · · · · · · ··                   The existing aggregate·4·

· · · ·      environmental consequences are not·5·

· · · ·      understood and the community has not been·6·

· · · ·      engaged in a meaningful way that is·7·

· · · ·      proportional to the vast impact expected·8·

· · · ·      from the proposed development.·9·

· · · · · · · · · ··                   Environmental justice demands10·

· · · ·      denial of this permit.··Thank you for11·

· · · ·      listening to my concerns.12·

·13·

· · · · · · · ··               MS. WOOD:··Thank you, ma'am.··Next14·

· · · ·      speaker.15·

·16·

· · · · · · · ··               MS. BERNDT:··Next speaker is17·

· · · ·      Kenneth Spurlock.··And Mr. Spurlock has six18·

· · · ·      minutes.19·

·20·

· · · · · · · ··               MS. TRETINA:··Mr. Spurlock, you're21·

· · · ·      unmuted.··You need to unmute the mic on your22·

· · · ·      computer.··If you look at the webinar23·

· · · ·      control panel under the orange arrow,24·

· · · ·      there's a little mic symbol and it's25·
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· · · ·      probably red.··So click it so it turns·1·

· · · ·      green.·2·

··3·

· · · · · · · ··               MS. BERNDT:··Okay.··Do we want to·4·

· · · ·      go on to the next one?·5·

··6·

· · · · · · · ··               MS. WOOD:··Yes, please.·7·

··8·

· · · · · · · ··               MS. BERNDT:··Okay.··Bonnica Cotman.·9·

· · · ·      And Ms. Cotman has nine minutes.10·

·11·

· · · · · · · ··               MS. TRETINA:··Ms. Cotman, you're12·

· · · ·      unmuted.··You need to unmute your mic.13·

·14·

· · · · · · · ··               MS. COTMAN:··Can you hear me?15·

·16·

· · · · · · · ··               MS. TRETINA:··Yes, we can.17·

·18·

· · · · · · · ··               MS. COTMAN:··Okay, all right.··And19·

· · · ·      I thought I had -- okay, so it's just nine.20·

· · · ·      I don't know why I thought I had 12.··Okay.21·

·22·

· · · · · · · ··               MS. BERNDT:··You did.··Ms. Cotman,23·

· · · ·      you -- at one point in time, you did.··But24·

· · · ·      you can talk to Lisa -- I think it's Lisa25·
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· · · ·      Eget.·1·

··2·

· · · · · · · ··               MS. COTMAN:··Yeah, yeah.·3·

··4·

· · · · · · · ··               MS. BERNDT:··That's your -- the·5·

· · · ·      bottom line of you now being down to nine.·6·

··7·

· · · · · · · ··               MS. COTMAN:··Okay, okay.··So I·8·

· · · ·      can't get Deacon Spurlock's time, huh?·9·

·10·

· · · · · · · ··               MS. BERNDT:··No.11·

·12·

· · · · · · · ··               MS. COTMAN:··Okay.··I just asked.13·

· · · ·      You don't know unless you ask.14·

·15·

· · · · · · · ··               MS. BERNDT:··That's right.··You16·

· · · ·      never know until you ask.17·

·18·

· · · · · · · ··               MS. COTMAN:··Well, greetings.··And19·

· · · ·      I thank you all for hanging in there.··I was20·

· · · ·      hoping for that break earlier, but I see we21·

· · · ·      didn't get it.··So -- because my eyes are22·

· · · ·      tired.··But we're going to press forward.··I23·

· · · ·      am -- my name is Bonnica Cotman.··And I am24·

· · · ·      the great, great granddaughter of25·
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· · · ·      Mrs. Caroline Dobson Morris.··I speak that·1·

· · · ·      very proudly because my grandmother was one·2·

· · · ·      of the founding members of the community and·3·

· · · ·      was very well respected in the community.·4·

· · · · · · · · · ··                   Her profession was as a·5·

· · · ·      midwife.··And because of that, she was·6·

· · · ·      called the mother of Brown Grove.··Grandma·7·

· · · ·      Caroline and her husband, Grandpa Jeff, had·8·

· · · ·      13 children.·9·

· · · · · · · · · ··                   When she passed away, she was10·

· · · ·      98 years old and left 166 living11·

· · · ·      descendants, which included 5512·

· · · ·      grandchildren, 100 great grandchildren and13·

· · · ·      one great, great grandchild.14·

· · · · · · · · · ··                   My church, Brown Grove15·

· · · ·      Baptist, is named after the Brown Grove16·

· · · ·      community.··The church was etched in history17·

· · · ·      in 2016 and is displayed at the18·

· · · ·      Smithsonian's National Museum of African-19·

· · · ·      American History and Culture in Washington,20·

· · · ·      DC.21·

· · · · · · · · · ··                   In the Brown Grove community,22·

· · · ·      we have endured many obstacles and have had23·

· · · ·      to fight just to remain a community and not24·

· · · ·      conform to becoming a business industrial25·
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· · · ·      area.··I don't know what that was.··My first·1·

· · · ·      time hearing of the Wegmans' project was --·2·

· · · ·      I guess somebody's mic is still on.·3·

· · · · · · · · · ··                   My first time hearing of the·4·

· · · ·      Wegmans' project was when Governor Northam·5·

· · · ·      announced it back in December 2019.··And·6·

· · · ·      once I saw the maps and the drafts, I knew·7·

· · · ·      that we were going to be in for a fight.·8·

· · · · · · · · · ··                   Only this time it was going to·9·

· · · ·      be a much greater fight because we were not10·

· · · ·      just fighting against our county to protect11·

· · · ·      our community, but also our state and12·

· · · ·      federal government.13·

· · · · · · · · · ··                   And we knew once the board of14·

· · · ·      supervisors voted and gave their blessing,15·

· · · ·      we then had to present ourselves before16·

· · · ·      state and federal government, which is DEQ17·

· · · ·      and Army Corps of Engineers and Water18·

· · · ·      Control Board.19·

· · · · · · · · · ··                   So it's been approximately 1120·

· · · ·      months that we've been making a plea to DEQ21·

· · · ·      and Army Corps of Engineers.··And I wanted22·

· · · ·      to just read something to you because back23·

· · · ·      in -- let's see -- back in the 19 -- 1995,24·

· · · ·      I'm look -- I'm looking at -- I'm sorry, I25·
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· · · ·      lost my place on my notes.··Back in 1995,·1·

· · · ·      the community wanted to put some things in·2·

· · · ·      place, some proffers in place, some -- you·3·

· · · ·      know, something to say that the community·4·

· · · ·      would be protected in the event that the·5·

· · · ·      piece of property that Wegmans wants to·6·

· · · ·      build on -- in case it would be developed.·7·

· · · · · · · · · ··                   And when talking with the·8·

· · · ·      county, we were told that we had no standing·9·

· · · ·      because Brown Grove was not a recognized10·

· · · ·      community.··So community members formed the11·

· · · ·      Brown Grove Civic Association.12·

· · · · · · · · · ··                   And I'm just going to read and13·

· · · ·      excerpt of some of the things that they put14·

· · · ·      on the application.··They said that the15·

· · · ·      Brown Grove community would like to have the16·

· · · ·      following changes reflected on Hanover17·

· · · ·      County's comprehensive plan.18·

· · · · · · · · · ··                   Change the general land use of19·

· · · ·      the comprehensive plan to add residential.20·

· · · ·      Change phased urban development plan to add21·

· · · ·      utility service.··And let's see here -- it22·

· · · ·      says also here the Brown Grove community has23·

· · · ·      been in existence since the end of the Civil24·

· · · ·      War as a community.··There have been25·
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· · · ·      generations of families who have lived·1·

· · · ·      within its boundaries and passed their land·2·

· · · ·      on to future generations.·3·

· · · · · · · · · ··                   Back then, Negro communities·4·

· · · ·      were not recognized as a vital productive·5·

· · · ·      residential component of society because of·6·

· · · ·      the skin color of its residents.·7·

· · · · · · · · · ··                   Therefore, documentation by·8·

· · · ·      Hanover County officials to acknowledge·9·

· · · ·      Brown Grove's existence wasn't done10·

· · · ·      appropriately.··A section of our community11·

· · · ·      has been zoned residential according to the12·

· · · ·      comprehensive plan.13·

· · · · · · · · · ··                   Our purpose is to have the14·

· · · ·      entire community recognized and zoned by15·

· · · ·      Hanover County as residential, not just a16·

· · · ·      designated portion of it.··It also goes on17·

· · · ·      to say we want -- oh.··Give me one second.18·

· · · · · · · · · ··                   All right, so it also goes on19·

· · · ·      when the county decided that they were going20·

· · · ·      to recognize the community.··This was April21·

· · · ·      26th of 1995.··It says that whereas in22·

· · · ·      response to the Brown Grove Church request23·

· · · ·      for a comprehensive plan amendment to24·

· · · ·      recognize their community, the board of25·
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· · · ·      supervisors have -- has authorized the·1·

· · · ·      initiation of change to designate this·2·

· · · ·      residential area to receive the full utility·3·

· · · ·      and planning considerations of other urban·4·

· · · ·      residential areas in the county.·5·

· · · · · · · · · ··                   It also says that, be it·6·

· · · ·      resolved by the Hanover County Board of·7·

· · · ·      Supervisors that the board expresses its·8·

· · · ·      continued support for establishing and·9·

· · · ·      protecting the historic Brown Grove10·

· · · ·      community for future residential11·

· · · ·      development.12·

· · · · · · · · · ··                   Now there were -- the proffers13·

· · · ·      that were put in place were -- they go from14·

· · · ·      how tall the building could be to what the15·

· · · ·      building facade had, you know, had to be16·

· · · ·      made of.··It says architectural treatments,17·

· · · ·      protective covenants.18·

· · · · · · · · · ··                   What the signs could look19·

· · · ·      like, what type of outside storage they20·

· · · ·      could have.··And they had to have21·

· · · ·      fundamental fencing.··They talked about the22·

· · · ·      park -- parking buffering strips, etcetera,23·

· · · ·      etcetera.··Now when -- if -- when, you know,24·

· · · ·      Wegmans was introduced to us, we found out25·
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· · · ·      that all of these proffers were actually up·1·

· · · ·      for grabs.··So they could just take out any·2·

· · · ·      that they wanted to take out and put in·3·

· · · ·      stuff that they wanted to put in.·4·

· · · · · · · · · ··                   So -- and they say they could·5·

· · · ·      build on the property as is, but they·6·

· · · ·      couldn't build a six-story building on the·7·

· · · ·      property as is.··And -- because the property·8·

· · · ·      did not allow that based on this document·9·

· · · ·      from April 26th, 1995.10·

· · · · · · · · · ··                   So I wanted to, I guess, just11·

· · · ·      go back and say, I know that some others had12·

· · · ·      talked about it, but -- well, maybe not.13·

· · · ·      Well -- give me one second.··All right.··All14·

· · · ·      right.15·

· · · · · · · · · ··                   So the community of Brown16·

· · · ·      Grove was considered to be historically17·

· · · ·      African-American, but it is a community that18·

· · · ·      has historically been abused, disregarded19·

· · · ·      and looked over time and time again.20·

· · · · · · · · · ··                   Throughout the years, we have21·

· · · ·      had to face our share of battles and22·

· · · ·      conflicts with the community being divided23·

· · · ·      by steady encroachment.··Many years ago,24·

· · · ·      Interstate 95 was constructed and divided25·
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· · · ·      Brown Grove.··Years later, we find the·1·

· · · ·      Hanover Industrial Airpark steadily melting·2·

· · · ·      over into the Brown Grove community along·3·

· · · ·      with various subdivisions along Sliding Hill·4·

· · · ·      Road.·5·

· · · · · · · · · ··                   Everyone was affected.··Across·6·

· · · ·      from the landfill is Johnson Town Road.·7·

· · · ·      Years ago, seven families were pretty much·8·

· · · ·      pushed out of the area because they were·9·

· · · ·      told the airport would be expanding.10·

· · · · · · · · · ··                   These families sold their11·

· · · ·      properties to the county, only to find out12·

· · · ·      the airport ended up not using the property.13·

· · · ·      That's as of to date, they haven't used it.14·

· · · · · · · · · ··                   As of today, we have a truck15·

· · · ·      stop in the community that operates 24 hours16·

· · · ·      a day, seven days a week.··Next door to the17·

· · · ·      truck stop, we have a dilapidated gas18·

· · · ·      station.19·

· · · · · · · · · ··                   We also have a machine shop20·

· · · ·      next -- behind the gas station, a much -- a21·

· · · ·      large facility.··And up the street from the22·

· · · ·      landfill -- or down the street from the23·

· · · ·      landfill, we have a concrete plant, a24·

· · · ·      construction company.··And there is also a25·
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· · · ·      piece of land on Ashcake where the landowner·1·

· · · ·      seems to be establishing a salvage yard.·2·

· · · ·      This is a person that purchased property.·3·

· · · ·      Now, we went to the county about this and·4·

· · · ·      the county actually fined the gentleman.·5·

· · · · · · · · · ··                   And he was supposed to come·6·

· · · ·      back to court, have all this stuff removed·7·

· · · ·      or either he would have to pay the county to·8·

· · · ·      have all this stuff removed.··They were·9·

· · · ·      going to remove it.10·

· · · · · · · · · ··                   But nothing's been done to11·

· · · ·      this point and it's been about three years.12·

· · · ·      And past the salvage yard, we have Brown13·

· · · ·      Grove Church, which is the heart of the14·

· · · ·      community.15·

· · · · · · · · · ··                   And we've had numerous16·

· · · ·      accidents in front of the church.··At17·

· · · ·      various times, there has been property18·

· · · ·      damage at the church.··And the church gates19·

· · · ·      have been destroyed, marquee damaged.20·

· · · · · · · · · ··                   At one time, we came out of21·

· · · ·      church and there was a car turned over on22·

· · · ·      its side across the street.··And the pastor,23·

· · · ·      deacons and some of the other men had to24·

· · · ·      turn the car over because rescue and police25·
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· · · ·      had not gotten there yet.··So you know, if·1·

· · · ·      someone -- if we were in the yard, who knows·2·

· · · ·      what could happen if we're standing in --·3·

· · · ·      you know, in the front of the church.·4·

· · · · · · · · · ··                   And so in a three-year span,·5·

· · · ·      there has been approximately 16 accidents·6·

· · · ·      because of standing water when it rains.·7·

· · · ·      And this is the same area that Wegmans is·8·

· · · ·      proposing to have an employee entrance.·9·

·10·

· · · · · · · ··               MS. WOOD:··Ma'am, I'm going to have11·

· · · ·      to ask you to try to wrap it up.12·

·13·

· · · · · · · ··               MS. COTMAN:··Okay.··We met with14·

· · · ·      Governor Northam approximately a month and a15·

· · · ·      half ago.··And when we -- we invited him to16·

· · · ·      come to Brown Grove and see our community as17·

· · · ·      see why we were fighting to keep it from18·

· · · ·      further growth.19·

· · · · · · · · · ··                   He has gone to the Wegmans'20·

· · · ·      headquarters, which is in Rochester, New21·

· · · ·      York and we're just 15 minutes up the road.22·

· · · ·      And we just like to show -- show him what23·

· · · ·      we're fighting for.··And we ask for24·

· · · ·      immediate halt to the Section 106 review25·
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· · · ·      process until -- not the -- until the NEPA·1·

· · · ·      review process is fully completed.··And I'd·2·

· · · ·      also like to end with this statement, this·3·

· · · ·      quote from the Reverend Dr. Martin Luther·4·

· · · ·      King, Jr.·5·

· · · · · · · · · ··                   It says, we quietly endure,·6·

· · · ·      silently suffered and patiently waited for·7·

· · · ·      the laws and policy -- the laws, policies·8·

· · · ·      and procedures put in place to protect us,·9·

· · · ·      to be put into action.10·

· · · · · · · · · ··                   We need help here in Brown11·

· · · ·      Grove.··And we hope that you're -- you're12·

· · · ·      hearing us today.··Thank you so much.13·

·14·

· · · · · · · ··               MS. WOOD:··Thank you, ma'am.15·

·16·

· · · · · · · ··               MS. BERNDT:··The next speaker is17·

· · · ·      Renada Harris.··Ms. Harris has 12 minutes.18·

·19·

· · · · · · · ··               MS. HARRIS:··Hello?20·

·21·

· · · · · · · ··               MS. WOOD:··Ms. Harris?22·

·23·

· · · · · · · ··               MS. HARRIS:··Yes.24·

·25·
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· · · · · · · ··               MS. WOOD:··We can hear you.·1·

··2·

· · · · · · · ··               MS. HARRIS:··Okay.··My name is·3·

· · · ·      Renada Harris, and I grew up on Brown Grove.·4·

· · · ·      And I'm here to confront the environmental·5·

· · · ·      injustice that has threatened my community,·6·

· · · ·      which is already over-burdened with a·7·

· · · ·      landfill, a truck stop, an airport and a·8·

· · · ·      concrete and construction facility.·9·

· · · · · · · · · ··                   Wegmans will mark the sixth10·

· · · ·      industrial business plan in the middle of a11·

· · · ·      family neighborhood.··Most of our residents12·

· · · ·      have well water and contaminated well water,13·

· · · ·      as we have seen in Flint, Michigan, can14·

· · · ·      cause an abundance of health-related issues.15·

· · · · · · · · · ··                   In regards to our concerns on16·

· · · ·      our water being contaminated, the DEQ says17·

· · · ·      the project is not expected to contribute to18·

· · · ·      bacterial load.19·

· · · · · · · · · ··                   Saying not expected means it's20·

· · · ·      a possibility that the water can be21·

· · · ·      contaminated.··The answer to that question22·

· · · ·      should have been a strong no.··So I'm asking23·

· · · ·      the Board, would you want to wait and see if24·

· · · ·      your drinking water is contaminated?··Other25·
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· · · ·      impacts of the Wegmans Distribution Center·1·

· · · ·      include disturbance of the slave graves,·2·

· · · ·      fumes with a fleet of trucks moving·3·

· · · ·      throughout the Brown Grove neighborhood·4·

· · · ·      daily, an estimated 2800 additional vehicle·5·

· · · ·      trips per day, 24-hour noise and lights from·6·

· · · ·      the distribution center and truck traffic, a·7·

· · · ·      potential increase of accidents on a·8·

· · · ·      residential road.·9·

· · · · · · · · · ··                   Records show that this10·

· · · ·      construction will be the largest destruction11·

· · · ·      of wetlands outside of the Hampton Roads12·

· · · ·      area if -- if approved.13·

· · · · · · · · · ··                   Without protecting the14·

· · · ·      surrounding wetlands, roads like Ashcake15·

· · · ·      will face excessive rain water, potentially16·

· · · ·      flooding residential houses and making17·

· · · ·      driving conditions unsafe for the community.18·

· · · · · · · · · ··                   For years, the Hanover County19·

· · · ·      Board of Supervisors has ignored the20·

· · · ·      community's concerns regarding this21·

· · · ·      industrial gentrification and improper22·

· · · ·      zoning so people can't build homes in the23·

· · · ·      community.··My community is over-burdened24·

· · · ·      with environmental degradation and one of25·
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· · · ·      the heaviest polluted neighborhoods in·1·

· · · ·      Hanover County.··The county approved the·2·

· · · ·      Wegmans' project in December 2019 with a·3·

· · · ·      groundbreaking projected for spring 2020.·4·

· · · · · · · · · ··                   It's clear Wegmans chose this·5·

· · · ·      site because of convenience.··It's close to·6·

· · · ·      Route 1, close to 95, close to 301.··Wegmans·7·

· · · ·      said that they didn't choose other sites·8·

· · · ·      because this site had room for expansion.·9·

· · · · · · · · · ··                   So I want to address some of10·

· · · ·      the comments in the report that the DEQ11·

· · · ·      spoke on today.··So I just wanted to say a12·

· · · ·      few rebuttals, starting with comment 12 on13·

· · · ·      environmental justice.14·

· · · · · · · · · ··                   DEQ says they offered to15·

· · · ·      provide to church leaders for distribution.16·

· · · ·      So my rebuttal is to that is the county17·

· · · ·      notified the church, but did not inform18·

· · · ·      Brown Grove residents -- many of whom do not19·

· · · ·      attend the church.20·

· · · · · · · · · ··                   Why is it the duty of the21·

· · · ·      church to inform the community, some of whom22·

· · · ·      do not attend the church?··And contacting23·

· · · ·      two people, Mr. Morris and the pastor, is24·

· · · ·      not justifiable.··Number two, the DEQ reach25·
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· · · ·      out to members of the Brown Grove community·1·

· · · ·      leaders and descendant when staff learned EJ·2·

· · · ·      was a concern.··My response is, you reached·3·

· · · ·      out, then what?·4·

· · · · · · · · · ··                   Our questions were not·5·

· · · ·      answered until this day.··The Freedom of·6·

· · · ·      Information Act requests show that the·7·

· · · ·      developer and supportive parties met in·8·

· · · ·      secret for nearly a year to plan out the·9·

· · · ·      development, which no community input.10·

· · · · · · · · · ··                   The only chance the community11·

· · · ·      had to comment was after the developers had12·

· · · ·      secured promises from the Hanover County to13·

· · · ·      change the proffers from 1995 that protected14·

· · · ·      the community as residential.15·

· · · · · · · · · ··                   Number three, the applicant16·

· · · ·      also reached out to community in February17·

· · · ·      2020 to listen and address concerns.··So to18·

· · · ·      my knowledge, this never happened.··Again,19·

· · · ·      by what means did they reach out?20·

· · · · · · · · · ··                   Were there public notices21·

· · · ·      throughout the EJ community?··We didn't see22·

· · · ·      any postcards, there were no automated phone23·

· · · ·      calls.··The first public hearing was in24·

· · · ·      March, during the state of emergency and25·
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· · · ·      stay at home orders.··Number four, DEQ·1·

· · · ·      explained how community and other interested·2·

· · · ·      parties can participate in comment period·3·

· · · ·      and hearing.··Where was this posted?·4·

· · · · · · · · · ··                   Was it accessible to the·5·

· · · ·      entire community?··What efforts did you use·6·

· · · ·      for outreach to the -- to the entire·7·

· · · ·      community?··If you ask people who live on·8·

· · · ·      the border of the site project, they will·9·

· · · ·      all have no idea what you are talking about.10·

· · · · · · · · · ··                   Number five, they held a11·

· · · ·      conference call to -- to discuss VWP permit12·

· · · ·      program and proposed project.··When was this13·

· · · ·      conference call and who participated?··I14·

· · · ·      have never heard of the VWP program.15·

· · · · · · · · · ··                   Now I want to address comment16·

· · · ·      20, staff response, public participation and17·

· · · ·      document availability.··DEQ says the18·

· · · ·      application and draft permit documents were19·

· · · ·      made available on DEQ web site in June.20·

· · · · · · · · · ··                   My response is I don't work21·

· · · ·      for the DEQ.··I've never done this before.22·

· · · ·      I don't know what to look for and when to23·

· · · ·      look for it.··Not because of my ignorance,24·

· · · ·      but because that is not my job as an active25·
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· · · ·      citizen to go looking for things that I·1·

· · · ·      don't even know exist.··It's the job of the·2·

· · · ·      DEQ, once again, to engage the community·3·

· · · ·      through meaningful involvement to make sure·4·

· · · ·      we have access and opportunities to·5·

· · · ·      participate in the full cycle of the·6·

· · · ·      decision-making process about a proposed·7·

· · · ·      activity that will affect our environment·8·

· · · ·      that we live -- the place that we live.·9·

· · · · · · · · · ··                   Number two, the decision to10·

· · · ·      hold public hearings in electronically due11·

· · · ·      to pandemic and governor's stay at home and12·

· · · ·      safer at home directives.13·

· · · · · · · · · ··                   So my point is exactly, why14·

· · · ·      are permits being passed during a world15·

· · · ·      pandemic?··Either we are on the front line16·

· · · ·      working overtime or trying to figure out how17·

· · · ·      to pay our bills.18·

· · · · · · · · · ··                   Because myself, I was out of19·

· · · ·      work for two months and trying not to get20·

· · · ·      COVID.··Then you want my senior citizen21·

· · · ·      parents and other elderly people in the22·

· · · ·      community to learn GoToWebinar on a flip23·

· · · ·      phone or a smart phone that they don't even24·

· · · ·      know how to use.··And that's evident today25·
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· · · ·      on this call.··The Wegmans nor the DEQ have·1·

· · · ·      met its burden to promote environmental·2·

· · · ·      justice through the Brown Grove community's·3·

· · · ·      meaningful involvement as required by·4·

· · · ·      Virginia Code 2.2-235.·5·

· · · · · · · · · ··                   This is the true essence of·6·

· · · ·      environmental racism.··Mr. Paylor, Director·7·

· · · ·      of the DEQ stated in a webinar, quote, it's·8·

· · · ·      clear that we haven't done as good as -- of·9·

· · · ·      a job as we have -- should have done with10·

· · · ·      communicating and connecting with the11·

· · · ·      public.··And that's not okay.12·

· · · · · · · · · ··                   We need to learn how to listen13·

· · · ·      better and how to include and connect with14·

· · · ·      folks better, unquote.··It's clear the DEQ15·

· · · ·      is here today on this call on behalf of and16·

· · · ·      to represent Wegmans and is not here as an17·

· · · ·      objective party.18·

· · · · · · · · · ··                   And the -- where does the19·

· · · ·      governor stand on this?··He fully supports20·

· · · ·      Wegmans coming to a residential community.21·

· · · ·      Of course.··It will bring 700 jobs under his22·

· · · ·      belt.··With the DEQ scared to go against the23·

· · · ·      governor, who is looking out for us?··Who is24·

· · · ·      testing our water?··Who is monitoring our25·
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· · · ·      air?··With no help from our elected·1·

· · · ·      officials who are supposed to represent us·2·

· · · ·      and with the Department of Environmental·3·

· · · ·      Quality not concerned with the environment's·4·

· · · ·      quality, we the -- the community with zero·5·

· · · ·      budget, have turned our careers from hair·6·

· · · ·      stylers and counselors and retirees to·7·

· · · ·      surveyors, scientists and lobbyists during a·8·

· · · ·      pandemic and with our supporters, we are·9·

· · · ·      putting pressure on the DEQ and the US Army10·

· · · ·      Corps to do their jobs with this new $2.7M11·

· · · ·      budget.12·

· · · · · · · · · ··                   However, I believe the Water13·

· · · ·      Control Board is here to do what's right14·

· · · ·      because you guys generally care and will not15·

· · · ·      just be another smoke and mirrors agency.16·

· · · ·      We ask to stop Section 106 review process.17·

· · · · · · · · · ··                   We ask you to push the DEQ and18·

· · · ·      the US Army Corps of Engineers to conduct a19·

· · · ·      third party environmental justice study and20·

· · · ·      to divert -- differ any decision until the21·

· · · ·      Corps of Engineers completes their upcoming22·

· · · ·      NEPA environmental assessment review.··Brown23·

· · · ·      Grove continues to organize and fight for24·

· · · ·      the rights to breathe clean air, drink safe25·
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· · · ·      water and live our lives in the community·1·

· · · ·      our ancestors built without polluting·2·

· · · ·      industries knocking on our doors.·3·

· · · · · · · · · ··                   With over 5,000 signatures on·4·

· · · ·      our Protect Brown Grove petition and 462·5·

· · · ·      comments to the DEQ, it's clear the·6·

· · · ·      community opposes the project.·7·

· · · · · · · · · ··                   It adds no value to the·8·

· · · ·      quality of life for the people that live·9·

· · · ·      there and we are will -- not willing to10·

· · · ·      sacrifice our history and health for Wegmans11·

· · · ·      or Hanover County's profits.12·

· · · · · · · · · ··                   We won't back down and we13·

· · · ·      won't give up.··Thank you for your time.14·

· · · ·      Thank you.15·

·16·

· · · · · · · ··               MS. WOOD:··Thank you, ma'am.17·

·18·

· · · · · · · ··               MS. BERNDT:··The next speaker is19·

· · · ·      Jeff Hetzer.··And Mr. Hetzer has 12 minutes.20·

· · · ·      And Deb, he has a PowerPoint.··No, it's21·

· · · ·      Fenster that has a PowerPoint.··Never mind.22·

·23·

· · · · · · · ··               MS. HARRIS:··That's correct.24·

·25·
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· · · · · · · ··               MS. BERNDT:··Yeah.··Mr. Hetzer has·1·

· · · ·      12 minutes.·2·

··3·

· · · · · · · ··               MR. HETZER:··Can you hear me okay?·4·

··5·

· · · · · · · ··               MS. WOOD:··Yes.·6·

··7·

· · · · · · · ··               MR. HETZER:··Okay.··I'm Jeff·8·

· · · ·      Hetzer, a resident of Hanover County.··And·9·

· · · ·      thank you for the opportunity to speak on10·

· · · ·      this important permit.11·

· · · · · · · · · ··                   I request -- formally request12·

· · · ·      that the Virginia Water Protection permit13·

· · · ·      No. 19-2036 related to the proposed14·

· · · ·      construction of a Wegmans Distribution15·

· · · ·      Center on property owned by Airpark16·

· · · ·      Associates in Hanover County be denied for17·

· · · ·      defective performance of numerous18·

· · · ·      administrative and technical policies in the19·

· · · ·      requirements by Wegmans, the DEQ and the US20·

· · · ·      Corps of Engineers.21·

· · · · · · · · · ··                   During the previous two DEQ22·

· · · ·      public hearings for this permit, and again23·

· · · ·      today, concerned citizens have presented24·

· · · ·      over 500 verbal and written comments that25·
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· · · ·      clearly articulate and detail the flawed·1·

· · · ·      processes, actions and information that have·2·

· · · ·      been associated with this project and·3·

· · · ·      permit.·4·

· · · · · · · · · ··                   I'd like to reiterate the·5·

· · · ·      major issues that warrant denying this·6·

· · · ·      permit.··But first, I would like to remind·7·

· · · ·      the Board of the type of project for which·8·

· · · ·      you're considering this permit.·9·

· · · · · · · · · ··                   The proposed project is to10·

· · · ·      construct a 1.7M square-foot distribution11·

· · · ·      center on this property in Hanover County.12·

· · · ·      This structure's going to be over 50 feet13·

· · · ·      tall.14·

· · · · · · · · · ··                   That's as tall as the trees15·

· · · ·      that currently exist on that property.··The16·

· · · ·      building itself is going to cover an17·

· · · ·      estimated 35 acres of land.18·

· · · · · · · · · ··                   It's also going to be over19·

· · · ·      1,000 feet long.··The asphalt parking lot20·

· · · ·      associated with the project is going to be21·

· · · ·      an estimated 40 acres.··The project will22·

· · · ·      have an estimated 700 heavy semi-type trucks23·

· · · ·      entering and leaving the facility each day,24·

· · · ·      24/7.··The traffic congestion created by the25·
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· · · ·      influx of this heavy trucking on existing·1·

· · · ·      roadways is going to severely impact traffic·2·

· · · ·      safety and congestion.··There's going to be·3·

· · · ·      hundreds of large trailers being stored on·4·

· · · ·      the property awaiting to be loaded.·5·

· · · · · · · · · ··                   The air and noise pollution·6·

· · · ·      associated with this project is significant·7·

· · · ·      and has not been effectively measured and·8·

· · · ·      mitigated.·9·

· · · · · · · · · ··                   Stormwater management has not10·

· · · ·      been effectively addressed, despite what was11·

· · · ·      presented previously -- earlier this morning12·

· · · ·      -- to handle the huge amounts of water13·

· · · ·      flowing off this project onto adjacent14·

· · · ·      properties and streams.15·

· · · · · · · · · ··                   If constructed, this building16·

· · · ·      will be one of the largest in Metropolitan17·

· · · ·      Richmond.··It's going to be larger than18·

· · · ·      other super-sized distribution centers, such19·

· · · ·      as the one opened by Amazon.20·

· · · · · · · · · ··                   It's also going to be larger21·

· · · ·      than most of the downtown skyscrapers.22·

· · · ·      Since it is in the Richmond area, it's good23·

· · · ·      to hear that some of the Board members have24·

· · · ·      visited the site.··I thank you for that25·
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· · · ·      effort.··It's impossible, in my mind -- it's·1·

· · · ·      impossible for anyone familiar with this·2·

· · · ·      site to envision a project of this magnitude·3·

· · · ·      and impact upon the community as being·4·

· · · ·      reasonable or rational at this location.·5·

· · · · · · · · · ··                   The project was proposed and·6·

· · · ·      negotiated by Wegmans, Hanover County and·7·

· · · ·      the Commonwealth of Virginia without public·8·

· · · ·      knowledge or any disclosures until a deal·9·

· · · ·      was struck.10·

· · · · · · · · · ··                   This deal includes funding and11·

· · · ·      incentives from state and the county12·

· · · ·      totaling an estimated $7M.··The deal was13·

· · · ·      struck prior to any consideration or study14·

· · · ·      of environmental impacts, the approval of15·

· · · ·      required permits -- such as this one -- and16·

· · · ·      solicitation of community input.17·

· · · · · · · · · ··                   It was apparently anticipated18·

· · · ·      the project would receive smooth sailing19·

· · · ·      through governmental agencies responsible20·

· · · ·      for land use decisions, environmental21·

· · · ·      studies and permitting and other22·

· · · ·      requirements for commercial development.··It23·

· · · ·      was also anticipated the project would24·

· · · ·      proceed without any meaningful public25·
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· · · ·      involvement and concern.··Of course, as you·1·

· · · ·      can see, the impact to communities and·2·

· · · ·      concerned citizens have not stood idly by·3·

· · · ·      and brought -- and have brought forth a·4·

· · · ·      multitude of issues and shortcomings on this·5·

· · · ·      project.·6·

· · · · · · · · · ··                   It's not that we're against·7·

· · · ·      Wegmans.··We're against a project of this·8·

· · · ·      magnitude and environmental impact being·9·

· · · ·      placed at this location.10·

· · · · · · · · · ··                   As you've seen through the11·

· · · ·      hundreds of factual public comments, this12·

· · · ·      project and the wetlands permitting process13·

· · · ·      have been full of critical shortcomings that14·

· · · ·      have not been effectively addressed.15·

· · · · · · · · · ··                   These include or -- and are16·

· · · ·      not limited to, the magnitude of the project17·

· · · ·      is grossly unsuitable for this property and18·

· · · ·      not compatible with the surrounding19·

· · · ·      community.20·

· · · · · · · · · ··                   It severely impacts water, air21·

· · · ·      and noise environmental quality.··Wegmans is22·

· · · ·      really only pursuing this project at this23·

· · · ·      location because of the significant below24·

· · · ·      market sweetheart deal that was received on25·
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· · · ·      price in addition to the significant·1·

· · · ·      governmental incentives.··Wegmans, DEQ and·2·

· · · ·      the US Corps of Engineers have not followed·3·

· · · ·      their own policies, procedures and the state·4·

· · · ·      and federal laws that have been put in place·5·

· · · ·      to ensure a viable permit process that·6·

· · · ·      protects property and the environment.·7·

· · · · · · · · · ··                   It's when the concerned·8·

· · · ·      citizens that have had to be the champions·9·

· · · ·      trying to protect the environment from10·

· · · ·      inappropriate development and not the11·

· · · ·      government agencies charged with this12·

· · · ·      responsibility.13·

· · · · · · · · · ··                   It's concerned citizens that14·

· · · ·      questioned the initial 6.2-acre delineation15·

· · · ·      that led to a re-do and a finding of 14.816·

· · · ·      acres.··We continue to question this17·

· · · ·      process.··It's citizens that have questioned18·

· · · ·      the lack of study of secondary impacts.19·

· · · · · · · · · ··                   It's citizens that have20·

· · · ·      questioned the lack of concern over21·

· · · ·      environmental justice.··DEQ's not initiated22·

· · · ·      these concerns, just reacted to the facts23·

· · · ·      presented by concerned citizens.··Despite24·

· · · ·      multiple attempts, there's still an25·
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· · · ·      inaccurate delineation of impacted wetlands.·1·

· · · ·      The current determination of 14.8 acres·2·

· · · ·      understates the impacted wetlands as -- as·3·

· · · ·      all required data points still have not been·4·

· · · ·      included in the analysis.·5·

· · · · · · · · · ··                   The US Corps of Engineers has·6·

· · · ·      not followed their own wetlands delineation·7·

· · · ·      model in determining what the total actual·8·

· · · ·      amount of impacted wetlands is going to be.·9·

· · · · · · · · · ··                   The approval of this permit10·

· · · ·      would represent one of the largest wetland11·

· · · ·      mitigations in Virginia history.··More12·

· · · ·      importantly, approval of a permit where the13·

· · · ·      actual number of impacted wetlands is still14·

· · · ·      in question and where policies and15·

· · · ·      procedures for determining that number have16·

· · · ·      clearly not been followed.17·

· · · · · · · · · ··                   This would set a dangerous18·

· · · ·      precedent indicating to future developers19·

· · · ·      that permits can be expected to be approved20·

· · · ·      without adherence to state and federal21·

· · · ·      requirements designed for environmental22·

· · · ·      protection.··This proposed site is not the23·

· · · ·      least environmentally damaging practical --24·

· · · ·      practicable alternative.··Wegmans has used25·
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· · · ·      erroneous cost information and you've heard·1·

· · · ·      a lot of that this -- this morning from·2·

· · · ·      other folks.··There are a lot of -- there·3·

· · · ·      are multiple sites along I-95 and Hanover·4·

· · · ·      County that have minimal environmental·5·

· · · ·      impacts and are more viable for Wegmans'·6·

· · · ·      operational effectiveness.·7·

· · · · · · · · · ··                   A lot of these haven't been·8·

· · · ·      considered by Wegmans and they have not been·9·

· · · ·      considered and reviewed by the DEQ.··It's10·

· · · ·      interesting that DEQ has only reviewed the11·

· · · ·      alternatives considered by Wegmans.12·

· · · · · · · · · ··                   Well, those aren't the only13·

· · · ·      alternatives available.··Wegmans has picked14·

· · · ·      out certain ones that they want to pursue,15·

· · · ·      but they haven't looked at all the16·

· · · ·      alternatives.17·

· · · · · · · · · ··                   One of the key things that was18·

· · · ·      mentioned earlier was the Graymont site.19·

· · · ·      You know, Wegmans ignored that site and said20·

· · · ·      they weren't going to use it.21·

· · · · · · · · · ··                   Well, now it's going to be the22·

· · · ·      site of a 1.2M square-foot Lowes23·

· · · ·      Distribution Center -- at least, that's24·

· · · ·      what's planned at this point.··And if25·
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· · · ·      Wegmans had not ignored this location and·1·

· · · ·      was then guided to the Airpark Associates·2·

· · · ·      site by Hanover County, construction of·3·

· · · ·      their distribution center would be well·4·

· · · ·      underway now and we wouldn't be here today.·5·

· · · · · · · · · ··                   You know, Wegmans and DEQ have·6·

· · · ·      failed to fulfill lawful obligation for the·7·

· · · ·      fair treatment and meaningful involvement of·8·

· · · ·      impacted persons, such as the historic Brown·9·

· · · ·      Grove community -- which is suffering10·

· · · ·      disproportionate harm from the project.11·

· · · · · · · · · ··                   The project and permit does12·

· · · ·      not fully comply with requirements of the13·

· · · ·      Chesapeake Bay Protection Act, does not14·

· · · ·      adequately address the impacts upon adjacent15·

· · · ·      and downstream properties from stormwater16·

· · · ·      and site-generated flooding, and does not17·

· · · ·      address downstream water quality issues.18·

· · · · · · · · · ··                   Wegmans and DEQ long disputed19·

· · · ·      and now recognize, grudgingly, that historic20·

· · · ·      and archeological sites to include a21·

· · · ·      historic school, tavern and grave sites do22·

· · · ·      exist on the property.··Yet there has been23·

· · · ·      no real mitigation plan that's been offered24·

· · · ·      to protect these locations.··Concerned25·
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· · · ·      citizens have been the ones that have had to·1·

· · · ·      fight hard and submit numerous FOIA requests·2·

· · · ·      to government agencies in order to obtain·3·

· · · ·      the facts needed to support or refute the·4·

· · · ·      accuracy of permit information.·5·

· · · · · · · · · ··                   The US Corps of Engineers has·6·

· · · ·      been especially non-compliant in responding·7·

· · · ·      to these FOIA requests.··And since the Corps·8·

· · · ·      coordinates with DEQ on a lot of the permit·9·

· · · ·      related information, especially the wetlands10·

· · · ·      delineations, it seems that the Corps has a11·

· · · ·      reason not to share information on their12·

· · · ·      activities with the public.13·

· · · · · · · · · ··                   Throughout this permit14·

· · · ·      process, Wegmans has provided incomplete and15·

· · · ·      inaccurate information which DEQ often takes16·

· · · ·      as correct without question.17·

· · · · · · · · · ··                   And really hasn't followed up18·

· · · ·      to ensure that the appropriate study and19·

· · · ·      determination of accurate information is --20·

· · · ·      is discerned.21·

· · · · · · · · · ··                   It's been the concerned22·

· · · ·      citizens that have had to step up to do the23·

· · · ·      work of identifying these erroneous -- the24·

· · · ·      erroneous information and the lack of25·
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· · · ·      adherence to regulations and law.··With this·1·

· · · ·      large amount of incorrect information and·2·

· · · ·      lack of an adherence to the law that's been·3·

· · · ·      associated with this over the last year,·4·

· · · ·      it's amazing to me that this permit wasn't·5·

· · · ·      approved long ago.·6·

· · · · · · · · · ··                   To me, it clearly appears this·7·

· · · ·      project must be influenced by some misguided·8·

· · · ·      political influence that refuses to admit it·9·

· · · ·      was ill-advised to begin with and really10·

· · · ·      hasn't -- hasn't followed the regulations11·

· · · ·      and law.12·

· · · · · · · · · ··                   As outlined this morning by13·

· · · ·      Ms. Robb's presentation, there's been14·

· · · ·      numerous back and forth efforts to try and15·

· · · ·      address deficiencies identified in this16·

· · · ·      permit.17·

· · · · · · · · · ··                   This clearly indicates some18·

· · · ·      serious deficiencies that have existed and19·

· · · ·      still exist in the process that was followed20·

· · · ·      and the information that's been provided.21·

· · · · · · · · · ··                   Quite frankly, if -- if a22·

· · · ·      permit has this many issues, you have to23·

· · · ·      question why it should be approved.··You24·

· · · ·      know, Wegmans, the Commonwealth and Hanover25·
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· · · ·      County have spent significant resources in·1·

· · · ·      continuing to pursue this ill-advised·2·

· · · ·      project.··And I might add, that concerned·3·

· · · ·      citizens have also spent an awful lot of·4·

· · · ·      resources trying to work with -- work·5·

· · · ·      through this permit process.·6·

··7·

· · · · · · · ··               MS. WOOD:··Sir, I think I need you·8·

· · · ·      to wrap up your comments, please.·9·

·10·

· · · · · · · ··               MR. HETZER:··I request that the11·

· · · ·      Board deny this permit and seek to support a12·

· · · ·      refocused effort to acquire a more suitable,13·

· · · ·      less environmentally impactful location for14·

· · · ·      Wegmans in Hanover County.··Thank you very15·

· · · ·      much for your consideration.··I appreciate16·

· · · ·      your time.17·

·18·

· · · · · · · ··               MS. WOOD:··Thank you.··Cindy, how19·

· · · ·      many more speakers do we have signed up?20·

·21·

· · · · · · · ··               MS. BERNDT:··We have one, two,22·

· · · ·      three, four, five, six, seven, eight, nine,23·

· · · ·      10, 11, 12, 13, 14 to the tune of not quite24·

· · · ·      a couple of hours, I think.25·
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· · · · · · · ··               MS. WOOD:··If those··14 folks that·1·

· · · ·      are still remaining to speak, if you would·2·

· · · ·      kindly not repeat -- we're getting a lot of·3·

· · · ·      repetitive comments.··And I think those have·4·

· · · ·      been well documented.·5·

· · · · · · · · · ··                   So if you would -- if you·6·

· · · ·      could kindly look through -- I know a lot of·7·

· · · ·      you probably have prepared remarks.··It·8·

· · · ·      sounds like it.·9·

· · · · · · · · · ··                   If you could go through your10·

· · · ·      prepared remarks, perhaps, quickly and --11·

· · · ·      you know, may cut -- cut some of the areas12·

· · · ·      and comments that we've already heard today.13·

· · · · · · · · · ··                   And we'd appreciate you14·

· · · ·      bringing in us any -- any new information15·

· · · ·      and new comments, please.16·

·17·

· · · · · · · ··               MR. HAYES:··Madame Chair, if I18·

· · · ·      could suggest -- I mean, if you just want to19·

· · · ·      stand up and say you agree with previous20·

· · · ·      speakers or identify a particular one, that21·

· · · ·      would be fine.··I think we understand pretty22·

· · · ·      well what the objections are.··So it would23·

· · · ·      be -- it would be adequate in terms of the24·

· · · ·      record for you simply to stand up and25·
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· · · ·      support some of the other speakers.··And it·1·

· · · ·      would allow us to get to this this evening·2·

· · · ·      and to -- excuse me -- in time to have a·3·

· · · ·      good, productive discussion on it.·4·

· · · · · · · · · ··                   So that's just a suggestion.·5·

· · · ·      But you can speak as long as you -- as you·6·

· · · ·      have the right to.··Thank you.·7·

··8·

· · · · · · · ··               MR. LOFTON:··Yeah, I'm going to·9·

· · · ·      chime in on that as well.··Mr. Hayes and I10·

· · · ·      don't often agree.··But I -- I think he and11·

· · · ·      I agree that we have heard the arguments and12·

· · · ·      the Board is going to need some time to talk13·

· · · ·      amongst ourselves.14·

· · · · · · · · · ··                   So I would encourage you to15·

· · · ·      not let it get too late in the day because16·

· · · ·      we're all getting tired.··And the online17·

· · · ·      fatigue is pretty powerful at this point.18·

· · · · · · · · · ··                   Again, you have the right to19·

· · · ·      speak for your time limit.··But I would20·

· · · ·      encourage you to, if you have -- if you21·

· · · ·      don't have anything new to say to support22·

· · · ·      the people that've already said what you --23·

· · · ·      what you plan to say.24·

·25·
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· · · · · · · ··               MS. BERNDT:··Okay.··Madame Chair,·1·

· · · ·      with that, I'll call on the next speaker.··I·2·

· · · ·      think Melvinia Wilson has gotten her audio·3·

· · · ·      to work now.··And she has up to 12 minutes.·4·

··5·

· · · · · · · ··               MS. TRETINA:··Ms. Wilson, you're·6·

· · · ·      unmuted.··You need to unmute your mic.··Not·7·

· · · ·      -- we're not hearing anything.·8·

··9·

· · · · · · · ··               MS. BERNDT:··All right.··We'll let10·

· · · ·      her keep working.··We'll move on to --11·

·12·

· · · · · · · ··               MS. TRETINA:··Oh, wait, wait, wait,13·

· · · ·      wait.··Wait a minute, hold on.··I think she14·

· · · ·      got it.··Hold on.··Okay, Ms. Wilson you can15·

· · · ·      unmute your phone.16·

· · · · · · · · · ··                   I see that you're on the phone17·

· · · ·      now.··Oh, you were.··Unmute your phone.18·

· · · ·      Okay, we'll have to come back.··She's almost19·

· · · ·      there, though.20·

·21·

· · · · · · · ··               MS. BERNDT:··Okay.··Then the next22·

· · · ·      speaker is Michael Fenster.··And Mr. Fenster23·

· · · ·      has up to 15 minutes.24·

·25·
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· · · · · · · ··               MR. FENSTER:··Do you have all the·1·

· · · ·      slides?··This is in the middle of the·2·

· · · ·      presentation.··Nope.·3·

··4·

· · · · · · · ··               MS. HARRIS:··Give me a second.·5·

··6·

· · · · · · · ··               MR. FENSTER:··One thing I'm seeing·7·

· · · ·      here is that there's -- there's a person·8·

· · · ·      named CarriAnn Tewalt, who is supposed to·9·

· · · ·      come before me on the speaker list.··Do you10·

· · · ·      want to let her go while I get my -- you get11·

· · · ·      the correct presentation?12·

·13·

· · · · · · · ··               MS. BERNDT:··She is no longer on14·

· · · ·      the speaker list.15·

·16·

· · · · · · · ··               MR. FENSTER:··Okay.17·

·18·

· · · · · · · ··               MS. WOOD:··Please proceed, sir.19·

·20·

· · · · · · · ··               MS. HARRIS:··Mr. Fenster, this is21·

· · · ·      the first slide that you gave me of the22·

· · · ·      corrected one.··Remember I asked you if23·

· · · ·      there was only six slides and you said, yes,24·

· · · ·      that's correct.··Use this one.25·
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· · · · · · · ··               MR. FENSTER:··No, ma'am.··I said --·1·

· · · ·      I said it's not correct.··And I sent you the·2·

· · · ·      correct one.·3·

··4·

· · · · · · · ··               MS. HARRIS:··All right.··Hold on a·5·

· · · ·      second.·6·

··7·

· · · · · · · ··               MR. FENSTER:··Before the deadline.·8·

··9·

· · · · · · · ··               MS. HARRIS:··And hopefully, I have10·

· · · ·      the other one.11·

·12·

· · · · · · · ··               MR. FENSTER:··I can work with that.13·

· · · ·      I'm a college professor, so I can -- I can14·

· · · ·      certainly work with that if that's all you15·

· · · ·      have.16·

·17·

· · · · · · · ··               MS. BERNDT:··Mr. Fenster, do you18·

· · · ·      have a problem if we go ahead and do Shanda19·

· · · ·      Miller while Deb pulls up -- finds your20·

· · · ·      other PowerPoint and pulls it up?21·

·22·

· · · · · · · ··               MR. FENSTER:··Not at all.··And I'm23·

· · · ·      only -- you know, I'm staying on.··I24·

· · · ·      followed the entire -- the entire25·
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· · · ·      conversation today.··And I realized I do·1·

· · · ·      have one or two unique comments to make, so·2·

· · · ·      that's why I'm staying on here.·3·

··4·

· · · · · · · ··               MS. BERNDT:··Okay.··All right.·5·

· · · ·      Marilee, can you unmute Shanda Miller?··And·6·

· · · ·      Ms. Miller has up to six minutes.·7·

··8·

· · · · · · · ··               MS. TRETINA:··She's unmuted.·9·

· · · ·      Ms. Miller?10·

·11·

· · · · · · · ··               MS. MILLER:··Hi.··I'm here.··My12·

· · · ·      name is Shanda Miller.··I'm a concerned13·

· · · ·      citizen that lives in the Foxhead14·

· · · ·      neighborhood, adjacent to the proposed15·

· · · ·      distribution center.16·

· · · · · · · · · ··                   I appreciate you guys sticking17·

· · · ·      in here with us as we, you know, heard from18·

· · · ·      many fluent speakers today from the public,19·

· · · ·      including former and present DEQ employees,20·

· · · ·      lawyers, State delegates, Brown Grove21·

· · · ·      residents and descendants of Caroline22·

· · · ·      Morris.··So I'd like to thank them as well23·

· · · ·      for sharing their knowledge and stories.··I24·

· · · ·      will say, I was looking forward to hearing25·
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· · · ·      Charles Morris speak as I've heard him·1·

· · · ·      before.··So I was a little disappointed that·2·

· · · ·      we weren't able to hear him today.··And I·3·

· · · ·      think you guys would've really enjoyed it as·4·

· · · ·      well.·5·

· · · · · · · · · ··                   But we have had a cell phone·6·

· · · ·      tower fire in this area in the last few·7·

· · · ·      months, and cell phone service has been·8·

· · · ·      really spotty since then.··Okay.·9·

· · · · · · · · · ··                   So in the package provided to10·

· · · ·      you, DEQ admitted that there had been11·

· · · ·      several different accounts to the number of12·

· · · ·      wetlands on this site.··In fact, it's so13·

· · · ·      confusing they presented a time line.14·

· · · · · · · · · ··                   But why are there numerous15·

· · · ·      versions of delineations presented to the16·

· · · ·      public and DEQ in delineating wetlands?17·

· · · ·      It's supposed to be a scientific process.18·

· · · ·      Why was Wegmans allowed to repeatedly submit19·

· · · ·      false information without repercussions?20·

· · · · · · · · · ··                   As demonstrated by citizens of21·

· · · ·      the public today, the Army Corps of22·

· · · ·      Engineers has not provided the necessary23·

· · · ·      observations and measurements following24·

· · · ·      their own manual for wetlands delineations.25·
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· · · ·      In addition, the Army Corps of Engineers has·1·

· · · ·      yet to issue permits themselves, so how can·2·

· · · ·      DEQ adopt their recommendation?··Perhaps the·3·

· · · ·      influence of political persuasion is at·4·

· · · ·      work, leading to lack of science presented·5·

· · · ·      in the application before you.·6·

· · · · · · · · · ··                   Whatever the reason, the facts·7·

· · · ·      are that this delineation has not followed·8·

· · · ·      scientific methods for wetlands delineations·9·

· · · ·      and should be denied.10·

· · · · · · · · · ··                   The major flaw I can't wrap my11·

· · · ·      head around is the mysterious disappearing12·

· · · ·      active data point two, the point which13·

· · · ·      connects the onsite and offsite wetlands as14·

· · · ·      Chris French pointed out.··How do you have15·

· · · ·      wetlands of those sides of the data point?16·

· · · · · · · · · ··                   At that particular point,17·

· · · ·      there are none.··The current wetlands18·

· · · ·      delineation does not account for the19·

· · · ·      secondary impacts to the offsite wetlands20·

· · · ·      you saw photos of today.21·

· · · · · · · · · ··                   Therefore, the mitigation22·

· · · ·      recommended by DEQ would allow Wegmans to23·

· · · ·      destroy wetlands without proper mitigation.24·

· · · ·      During Jaime's presentation, she mentioned25·
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· · · ·      that she believed the secondary wetlands·1·

· · · ·      won't be affected because she thinks the·2·

· · · ·      land is flat enough.··But this permit should·3·

· · · ·      not be issued based on belief, it should be·4·

· · · ·      issued based on science.·5·

· · · · · · · · · ··                   There have been too many·6·

· · · ·      changes to the current delineation to trust·7·

· · · ·      that science is driving what is put in front·8·

· · · ·      of you today.··I urge you to move forward·9·

· · · ·      with a full re-evaluation of the wetlands on10·

· · · ·      the site by a non-biased third party expert.11·

· · · · · · · · · ··                   The second and more pressing12·

· · · ·      issue I will speak about is preserving the13·

· · · ·      Brown Grove community.··I'm a supporter of14·

· · · ·      the Brown Grove community.15·

· · · · · · · · · ··                   What I share today pales to16·

· · · ·      what you have heard from the community17·

· · · ·      members personal experiences.··But the18·

· · · ·      details of dismantling this community has19·

· · · ·      experience is recorded in history and20·

· · · ·      readily available to you, me and DEQ.21·

· · · · · · · · · ··                   Brown Grove should not have to22·

· · · ·      come to the Agency to protest for23·

· · · ·      protection.··It's all right here in front of24·

· · · ·      us.··In 2008, an article written by Reed25·
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· · · ·      Williams titled Fighting for Survival·1·

· · · ·      surfaced in the Richmond Times-Dispatch.·2·

· · · ·      The article details the government-driving·3·

· · · ·      dismantling of Brown Grove over the years.·4·

· · · · · · · · · ··                   In the early 60's, I-95 split·5·

· · · ·      the community, opening the door for·6·

· · · ·      industrial developments.··In 1971, the·7·

· · · ·      development of Hanover Airport occurred·8·

· · · ·      inviting more industry.·9·

· · · · · · · · · ··                   In 1983, Hanover County sealed10·

· · · ·      the fate of the community by mapping Brown11·

· · · ·      Grove as industrial land on the12·

· · · ·      comprehensive plan.13·

· · · · · · · · · ··                   In 1995, Betty Lozano of Brown14·

· · · ·      Grove, along with other Brown Grove15·

· · · ·      residents, attended the Hanover County16·

· · · ·      Zoning meeting and went on record with their17·

· · · ·      opposition to zoning the airport parcel to18·

· · · ·      industrial.19·

· · · · · · · · · ··                   The pastor of the Brown Grove20·

· · · ·      Church, at the time, made a request to21·

· · · ·      Hanover County for an amendment to the22·

· · · ·      comprehensive plan to designate the Brown23·

· · · ·      Grove community as residential.··Hanover24·

· · · ·      made a deal and re-zoned parts of Ashcake25·
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· · · ·      Road as residential, but moved forward with·1·

· · · ·      zoning the airport -- Airpark parcel in·2·

· · · ·      question today from agricultural to·3·

· · · ·      industrial, opening the path for Wegmans to·4·

· · · ·      develop the property.·5·

· · · · · · · · · ··                   Residents were told the site·6·

· · · ·      would be developed into a business park and·7·

· · · ·      protective proffers were put into place.··In·8·

· · · ·      2008, Betty Lozano is quoted in the Richmond·9·

· · · ·      Times-Dispatch article.10·

· · · · · · · · · ··                   I think that what they're11·

· · · ·      doing is they're moving us out.··This is in12·

· · · ·      reference to the proposed Habitat for13·

· · · ·      Humanity rebuild of parts of the14·

· · · ·      neighborhood.15·

· · · · · · · · · ··                   It sounds like a good plan,16·

· · · ·      right?··Tear down some older homes and build17·

· · · ·      state of the art new ones.··But Brown Grove18·

· · · ·      neighbors were not given the opportunity to19·

· · · ·      move back into the new home.20·

· · · · · · · · · ··                   Strangers moved in to the21·

· · · ·      community.··2019, Betty Lozano, having22·

· · · ·      learned about the Wegmans' development23·

· · · ·      called the State to inform them about24·

· · · ·      unmarked graves of their ancestors on the25·
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· · · ·      parcel.··May 2020, what happened?··Hanover·1·

· · · ·      removed the protective proffers put in place·2·

· · · ·      in 1995.··And here we are in 2021.·3·

· · · · · · · · · ··                   The decision before you today,·4·

· · · ·      to approve or deny a permit that will allow·5·

· · · ·      the fifth largest destruction of wetlands in·6·

· · · ·      the last five years in Virginia.·7·

· · · · · · · · · ··                   Allowing Wegmans to dig up and·8·

· · · ·      relocate the founding members of the Brown·9·

· · · ·      Grove community, while destroying what is10·

· · · ·      left of the community with a Pentagon-sized11·

· · · ·      distribution center that will run 24 hours a12·

· · · ·      day, 365 days a year without any reprise13·

· · · ·      from the noise or air pollution the facility14·

· · · ·      creates.15·

· · · · · · · · · ··                   When are we going to stand up16·

· · · ·      and listen to Brown Grove?··The community17·

· · · ·      has been trying to get through for years.18·

· · · ·      In closing, history is being made today.19·

· · · · · · · · · ··                   The decision you will make20·

· · · ·      will be forever transcribed in history.··The21·

· · · ·      last year has been a break through in22·

· · · ·      protecting the rights of communities like23·

· · · ·      Brown Grove in Virginia.··The Black Lives24·

· · · ·      Matter movement emerged, the State of25·
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· · · ·      Virginia passed the Environmental Justice·1·

· · · ·      Act and the Union Hill community won their·2·

· · · ·      battle having pressed it.·3·

· · · · · · · · · ··                   You can name this parcel·4·

· · · ·      Airpark, which by the way, disassociates·5·

· · · ·      itself with Brown Grove.··But the fact is,·6·

· · · ·      this parcel isn't just anywhere.··It is·7·

· · · ·      smack dab in the middle of Brown Grove.·8·

· · · · · · · · · ··                   The Brown Grove community has·9·

· · · ·      battled racism, industrial encroachment,10·

· · · ·      pollution and forced removal from their11·

· · · ·      homes over the last 150 years.··The impact12·

· · · ·      is real and documented.13·

· · · · · · · · · ··                   If Wegmans develops the14·

· · · ·      distribution center in the Airpark location,15·

· · · ·      it is very -- it very well could mean the16·

· · · ·      end of Brown Grove.··But Brown Grove fights17·

· · · ·      to stay.··I, along with thousands of others,18·

· · · ·      stand with Brown Grove --19·

·20·

· · · · · · · ··               MS. WOOD:··Ma'am, I'm going to need21·

· · · ·      you to wrap up your comments, please.22·

·23·

· · · · · · · ··               MS. MILLER:··I, along with24·

· · · ·      thousands of others, stand with Brown Grove25·
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· · · ·      in that fight.··The question I ask the Board·1·

· · · ·      today is do you stand with Brown Grove?·2·

··3·

· · · · · · · ··               MS. WOOD:··Thank you.·4·

··5·

· · · · · · · ··               MS. BERNDT:··The next speaker is·6·

· · · ·      Gustavo Angeles.··And he has up to three·7·

· · · ·      minutes.·8·

··9·

· · · · · · · ··               MS. TRETINA:··Mr. Angeles, you are10·

· · · ·      unmuted.··You need to unmute your mic.··If11·

· · · ·      you look on the webinar control panel, you12·

· · · ·      can see a red mic.··If you click on that,13·

· · · ·      that will unmute you --14·

·15·

· · · · · · · ··               MR. ANGELES:··Okay, I got it.16·

·17·

· · · · · · · ··               MS. TRETINA:··There you go.··okay.18·

·19·

· · · · · · · ··               MR. ANGELES:··Thank you very much.20·

· · · ·      It wasn't too clear.··Madame Chair, good21·

· · · ·      afternoon, everybody.··And thank you very22·

· · · ·      much for the opportunity.··I'm speaking on23·

· · · ·      behalf of the Virginia Chapter of the Sierra24·

· · · ·      Club, a grassroots environmental25·
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· · · ·      organization with over 20,000 members in·1·

· · · ·      Virginia.··Brown Grove is an environmental·2·

· · · ·      justice and [unintelligible] community that·3·

· · · ·      has really been subject to significant·4·

· · · ·      individual and community adverse impacts·5·

· · · ·      over more than 60 years.·6·

· · · · · · · · · ··                   DEQ and the Board must assess·7·

· · · ·      whether proposed activities might cause·8·

· · · ·      disproportionate harm to under-represented·9·

· · · ·      communities, as was articulated by community10·

· · · ·      members of Brown Grove at the Board public11·

· · · ·      hearing.12·

· · · · · · · · · ··                   EJ is not only for the Air13·

· · · ·      Board.··The rules and regulations related14·

· · · ·      with environmental justice that are here in15·

· · · ·      the Virginia Code also apply to this Board.16·

· · · · · · · · · ··                   The environmental justice17·

· · · ·      study conducted by SKEO show that DEQ is not18·

· · · ·      capable at the moment of conducting19·

· · · ·      environmental justice analysis.20·

· · · · · · · · · ··                   This study show that DEQ --21·

· · · ·      what it needs to be done in order to22·

· · · ·      consider environmental justice.··The23·

· · · ·      environmental assessment by the Army Corps24·

· · · ·      will provide the Board and the public with25·
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· · · ·      this information.··The Board should require·1·

· · · ·      this information in order to make an·2·

· · · ·      educated decision.··There has not been a·3·

· · · ·      meaningful involvement.·4·

· · · · · · · · · ··                   The public's capacity to·5·

· · · ·      participate in the permitting process was·6·

· · · ·      violated when DEQ provide inadequate·7·

· · · ·      opportunity for public participation,·8·

· · · ·      produced insufficient public notices on the·9·

· · · ·      draft permit at some public hearings, and10·

· · · ·      opted for a video conference only hearing11·

· · · ·      like this one.12·

· · · · · · · · · ··                   Participants you know have are13·

· · · ·      required -- an equated opportunity to make14·

· · · ·      verbal statements during DEQ permitting15·

· · · ·      hearing because of the rules that governs16·

· · · ·      such statements were made available only at17·

· · · ·      the hearing itself.18·

· · · · · · · · · ··                   As you saw today when some19·

· · · ·      directly impacted community members20·

· · · ·      presented, it was hard to hear.··And some of21·

· · · ·      them mentioned that their neighbors are not22·

· · · ·      familiar with video conferences.··In23·

· · · ·      addition, Hanover County is well known to24·

· · · ·      have inadequate broadband access and25·
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· · · ·      infrastructure, hampering residents'·1·

· · · ·      abilities to participate in public·2·

· · · ·      proposals.··Many complain over inadequate·3·

· · · ·      accesses and loss of connections during·4·

· · · ·      public hearings.·5·

· · · · · · · · · ··                   DEQ ignores these problems and·6·

· · · ·      does not provide other ways for them to·7·

· · · ·      engage.··This is not public involvement.·8·

· · · ·      This Board also holds meetings during·9·

· · · ·      regular business hours, ignoring or not10·

· · · ·      making it easier for community members to be11·

· · · ·      able to participate without losing a day of12·

· · · ·      work.13·

· · · · · · · · · ··                   This is not meaningful14·

· · · ·      involvement.··I would request the Board to15·

· · · ·      -- to not approve the permit and request DEQ16·

· · · ·      to engage in the public in a -- in a17·

· · · ·      meaningful way.18·

· · · · · · · · · ··                   I would like to read the --19·

· · · ·      the meaningful involvement concept according20·

· · · ·      to Virginia Code.··Meets the requirement21·

· · · ·      that affected and vulnerable communities and22·

· · · ·      residents have access and opportunities to23·

· · · ·      participate in the full cycle of the24·

· · · ·      decision-making process about a proposed25·
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· · · ·      activity and will affect their environment·1·

· · · ·      or health.··And decision-makers will seek·2·

· · · ·      out and consider such participation,·3·

· · · ·      allowing the views and perspective of·4·

· · · ·      community residents to shape and influence·5·

· · · ·      the decision.··Thank you very much.·6·

··7·

· · · · · · · ··               MS. BERNDT:··The next speaker is·8·

· · · ·      Michael Fenster.·9·

·10·

· · · · · · · ··               MR. FENSTER:··Okay, great.··Thank11·

· · · ·      you.··Can you hear me?12·

·13·

· · · · · · · ··               MS. BERNDT:··Yes.··And Mr. Fenster,14·

· · · ·      you have up to 15 minutes.15·

·16·

· · · · · · · ··               MR. FENSTER:··Hopefully I won't17·

· · · ·      take that long, but thank you so much.18·

· · · ·      Thank you, Madame Chair.··Thank you, Board19·

· · · ·      members.··Really appreciate your persistence20·

· · · ·      and -- and patience with us.21·

· · · · · · · · · ··                   This -- these are -- feel like22·

· · · ·      these past few talks are -- are difficult to23·

· · · ·      follow.··These passionate pleas and24·

· · · ·      arguments really difficult to follow.··But I25·
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· · · ·      am here today to speak for what I think is·1·

· · · ·      the somewhat overlooked science that -- that·2·

· · · ·      controls the hydrology and ecology of the·3·

· · · ·      area.··So -- next slide, please.·4·

· · · · · · · · · ··                   I'm going to look at three·5·

· · · ·      different factors that control the abundance·6·

· · · ·      of wetlands on this area.··And I know many·7·

· · · ·      of you know these things.·8·

· · · · · · · · · ··                   Maybe there will be a thing or·9·

· · · ·      two that you don't know that you can learn10·

· · · ·      from today, and that's my hope.··So of11·

· · · ·      course, the shape of the land is important.12·

· · · · · · · · · ··                   What's under the ground has13·

· · · ·      not been talked about so much.··And I -- I14·

· · · ·      think that's surprising for a number of15·

· · · ·      reasons, which I'll share shortly.16·

· · · · · · · · · ··                   And then, of course, the soil17·

· · · ·      type -- which has been talked a lot.··So I18·

· · · ·      can skip over -- skip over that part.··Next19·

· · · ·      slide, please.20·

· · · · · · · · · ··                   Yeah, there -- there have been21·

· · · ·      a lot of maps that have shown topography.22·

· · · ·      This is -- this is a 2019 map from USGS23·

· · · ·      showing the abundance of wetlands throughout24·

· · · ·      the project area.··Just found this one25·
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· · · ·      interesting.··I pretty much know you can --·1·

· · · ·      you can go and pick and choose a lot of, you·2·

· · · ·      know, what you want to support your·3·

· · · ·      rationale a lot of times.·4·

· · · · · · · · · ··                   But I don't know why USGS·5·

· · · ·      would put this on here if there wasn't great·6·

· · · ·      potential for wetlands all over the place,·7·

· · · ·      just not in this -- this particular site.·8·

· · · · · · · · · ··                   And I want to also call your·9·

· · · ·      attention to the drainage that -- that exits10·

· · · ·      from the southwest part of the property down11·

· · · ·      to Totopotomoy Creek.··So next slide,12·

· · · ·      please.13·

· · · · · · · · · ··                   This is going to show you a14·

· · · ·      few -- a few cross section profiles through15·

· · · ·      the property site reference to the wetlands16·

· · · ·      that were delineated in the bottom left.17·

· · · ·      This is Google Earth elevation profiles.18·

· · · · · · · · · ··                   So they do, obviously, have a19·

· · · ·      taste of inaccuracies.··There's a tremendous20·

· · · ·      amount of vertical relief here.··But the21·

· · · ·      point to note here is that within that small22·

· · · ·      amount of vertical relief, there are23·

· · · ·      opportunities for depressions to pond water.24·

· · · ·      Next slide.··This is true on the other side25·
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· · · ·      of -- of private property up on the northern·1·

· · · ·      site there along Ashcake Road.··You see the·2·

· · · ·      depressions there in the topography.··Next·3·

· · · ·      slide.·4·

· · · · · · · · · ··                   So basically, the -- the shape·5·

· · · ·      of this land is like a teacup saucer.··And·6·

· · · ·      there's lots of opportunities for water to·7·

· · · ·      be held.··But of course, in order for water·8·

· · · ·      to be held, there has to be something below·9·

· · · ·      it that keeps it from draining.10·

· · · · · · · · · ··                   Next slide, please.··And11·

· · · ·      that's where the geology of this area comes12·

· · · ·      in.··So we're going to look at the geology13·

· · · ·      as mapped by the United States Geologic14·

· · · ·      Survey and that's the coverage that's here15·

· · · ·      found in the yellow pattern quadrangle.16·

· · · · · · · · · ··                   Next slide.··The predominate17·

· · · ·      rock type -- it's actually not rock, it's18·

· · · ·      sediment, through -- is the Cold Harbor19·

· · · ·      formation that's ubiquitous throughout the20·

· · · ·      area.21·

· · · · · · · · · ··                   Of note here it says geologic22·

· · · ·      symbol Tch.··And of note, again, I think23·

· · · ·      this time with the DEM superimposed on the24·

· · · ·      geologic map, you can see the drainage25·
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· · · ·      coming off the property.··And I'm noting·1·

· · · ·      that in particular because it -- with such·2·

· · · ·      drainage, it calls into play the Chesapeake·3·

· · · ·      Bay Foundation -- I mean, the Chesapeake Bay·4·

· · · ·      Preservation Act.··Next slide, please.·5·

· · · · · · · · · ··                   I'm tired, too, you guys.·6·

· · · ·      Yeah, so here is a representative cross·7·

· · · ·      section through the area.··The Wegmans site·8·

· · · ·      is shown in the top right as that yellow·9·

· · · ·      triangle.10·

· · · · · · · · · ··                   The -- what it looks like11·

· · · ·      below the ground is shown from cross section12·

· · · ·      A to A prime below.··And what I want you to13·

· · · ·      know, there's a couple of things.14·

· · · · · · · · · ··                   First of all that the -- that15·

· · · ·      formation is ubiquitous throughout the area16·

· · · ·      unless a channel carved its way down into17·

· · · ·      the underlying formation.18·

· · · · · · · · · ··                   But the -- the -- this19·

· · · ·      particular formation and the description of20·

· · · ·      the formation, as it's mapped here on the21·

· · · ·      left, shows that -- that it's a slightly22·

· · · ·      muddy defined material, laterally and above23·

· · · ·      about 100 feet in elevation.··The sand may24·

· · · ·      become finer grain and muddy with increasing25·
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· · · ·      clay content.··Ophiomorpha burrows are·1·

· · · ·      characteristic of -- of near shore pretty·2·

· · · ·      much lagoon environment.··So we know at one·3·

· · · ·      time, this was a pretty quiet geologic·4·

· · · ·      environment.·5·

· · · · · · · · · ··                   And in my -- my point of this·6·

· · · ·      slide is that that produces a high potential·7·

· · · ·      for hard pan everywhere up close to the·8·

· · · ·      surface.··Next slide.··Soil types been·9·

· · · ·      talked about sort of ad nauseam here, so we10·

· · · ·      can -- we can bypass here.11·

· · · · · · · · · ··                   But I -- it's interesting.12·

· · · ·      These two -- the coxville loam and the13·

· · · ·      Dunbar fine sand is mapped by the USDA soil14·

· · · ·      map here.··It's pretty extensive throughout15·

· · · ·      the area.16·

· · · · · · · · · ··                   The next slide will show you17·

· · · ·      that the soil types are pretty ubiquitous18·

· · · ·      with the -- with the wetland areas.··And19·

· · · ·      they've all been -- they've all been20·

· · · ·      characterized as poorly drained and hydric21·

· · · ·      soils.··Next slide.··Yeah, so in summary,22·

· · · ·      these three factors are the ones that23·

· · · ·      control the distribution and abundance of24·

· · · ·      the wetlands on the property.··And you know,25·
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· · · ·      it's making a case for more extensive·1·

· · · ·      wetlands on this property and into the·2·

· · · ·      surrounding areas than what has been·3·

· · · ·      currently mapped.·4·

· · · · · · · · · ··                   And so based on this desktop·5·

· · · ·      analysis, this really short, brief desktop·6·

· · · ·      analysis, it raises a critical question·7·

· · · ·      about he extent and depth to the clay layer.·8·

· · · · · · · · · ··                   If the -- if the clay layer in·9·

· · · ·      the subsurface is extensive and thick, we10·

· · · ·      would expect a lot of ponding forming11·

· · · ·      wetlands.12·

· · · · · · · · · ··                   So to better understand the13·

· · · ·      wetlands, we need a solid analysis of the14·

· · · ·      depth to, the extent of and the thickness of15·

· · · ·      this clay layer.16·

· · · · · · · · · ··                   And so any -- my understanding17·

· · · ·      is there is a -- an EA process about to18·

· · · ·      begin.··So my recommendation is that if an19·

· · · ·      EP process -- and if and when an EA process20·

· · · ·      begins, that a critical component of the EA21·

· · · ·      should be a determination of the extent and22·

· · · ·      depth of this clay lens.··I was struck by a23·

· · · ·      couple other things.··But let me make24·

· · · ·      another side note about the clay -- clay25·
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· · · ·      layer below the property here.··GPR does not·1·

· · · ·      penetrate clay.··So if people are planning·2·

· · · ·      to use GPR as a way to find unmarked·3·

· · · ·      grave sites, I don't think it's going to·4·

· · · ·      work on that property.·5·

· · · · · · · · · ··                   Clay obliterates the signal of·6·

· · · ·      ground-penetrating radar.··I was also stuck·7·

· · · ·      -- struck by comment made in the Corps'·8·

· · · ·      memorandum for record, that -- that there·9·

· · · ·      were aquitards found on the site.10·

· · · · · · · · · ··                   And -- and so what that's11·

· · · ·      basically saying is -- it's acknowledging12·

· · · ·      that there are clay layers that pond water13·

· · · ·      on the site.14·

· · · · · · · · · ··                   But I don't -- it doesn't15·

· · · ·      sound like there's been an extensive16·

· · · ·      analysis, a wholistic analysis of the entire17·

· · · ·      site.··And spot samples surely aren't going18·

· · · ·      to be able to determine the depth and extent19·

· · · ·      of those particular units.20·

· · · · · · · · · ··                   Yeah, so my -- my21·

· · · ·      recommendation is that in order to find out22·

· · · ·      what controls the shallow water table, we23·

· · · ·      really need a more extensive and -- and24·

· · · ·      substantive subsurface analysis.··And that's25·
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· · · ·      all I have for today.··Thank you for your·1·

· · · ·      time.··Oh, by the way, I should've·2·

· · · ·      mentioned.··I -- I've been a practicing·3·

· · · ·      geologist for about 40 years.·4·

· · · · · · · · · ··                   My name is Mike Fenster and I·5·

· · · ·      work up at Randolph Macon College.··So if·6·

· · · ·      you want to contact me, feel free to reach·7·

· · · ·      out to me.··I've been working there for more·8·

· · · ·      than 20 years now.·9·

· · · · · · · · · ··                   And -- and I'm the director of10·

· · · ·      the environmental studies program up there11·

· · · ·      at Randolph Macon.··So thank you for -- oh.12·

· · · ·      I don't know how my mouse got -- mouse --13·

· · · ·      mouse got over there.··It's just that --14·

·15·

· · · · · · · ··               MS. WOOD:··Thank you.16·

·17·

· · · · · · · ··               MR. FENSTER:··-- it occurred to me18·

· · · ·      --19·

·20·

· · · · · · · ··               MS. WOOD:··We appreciate it.21·

·22·

· · · · · · · ··               MR. FENSTER:··Yeah.23·

·24·

· · · · · · · ··               MS. WOOD:··Cindy?25·

COMMONWEALTH REPORTERS, LLC    804-859-2051



Page 380

· · · · · · · ··               MS. BERNDT:··Okay.··We believe that·1·

· · · ·      we have Melvinia Wilson fixed.··So we're·2·

· · · ·      going to try one more time for Melvinia, who·3·

· · · ·      has up to 12 minutes.·4·

··5·

· · · · · · · ··               MS. TRETINA:··Ms. Wilson, you can·6·

· · · ·      unmute.··Okay.·7·

··8·

· · · · · · · ··               MS. WILSON:··Good afternoon.··Can·9·

· · · ·      you hear me?10·

·11·

· · · · · · · ··               MS. TRETINA:··Yes.12·

·13·

· · · · · · · ··               MS. WILSON:··Oh, thank the Lord.14·

· · · ·      Okay, good afternoon, State Water Control15·

· · · ·      Board members.··I'm Melvinia Wilson, a16·

· · · ·      concerned citizen for the Brown Grove17·

· · · ·      community.18·

· · · · · · · · · ··                   I'm a great, great19·

· · · ·      granddaughter of Mr. Jefferson Morris --20·

· · · ·      patriarch -- and Mrs. Caroline Dobson Morris21·

· · · ·      -- matriarch -- of the Morris family from22·

· · · ·      the late 1800's to the mid-1940's.··I, a23·

· · · ·      descendant of their legacy, revere their24·

· · · ·      lives and the lives of the ancestors who25·
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· · · ·      have come before me by unifying in strength·1·

· · · ·      and courage to battle prolonged, pervasive·2·

· · · ·      injustices which have plagued our community·3·

· · · ·      for over a century and a half.·4·

· · · · · · · · · ··                   The Virginia DEQ and the Army·5·

· · · ·      Corps of Engineers have a responsibility to·6·

· · · ·      ensure that environmental justice rules are·7·

· · · ·      integrated and are in compliance with the·8·

· · · ·      Environmental Protection Agency federal·9·

· · · ·      guidelines and policies to achieve10·

· · · ·      environmental and public health improvements11·

· · · ·      for the Brown Grove community and other like12·

· · · ·      communities in Virginia that are13·

· · · ·      disproportionately burdened by environmental14·

· · · ·      harms and risks, low to mid -- moderate15·

· · · ·      income and racially identified as a Black16·

· · · ·      and/or Brown community.17·

· · · · · · · · · ··                   Obvious as well as potential18·

· · · ·      hazards to our community should be reported19·

· · · ·      to the EPA for our protection.··During the20·

· · · ·      summer, there was digging and the21·

· · · ·      installation of piping across the creek that22·

· · · ·      used to cross -- flow across the road from23·

· · · ·      my residence.··I was told when the24·

· · · ·      contractor was assessing the area that 1M25·
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· · · ·      gallon water tank is to built in the·1·

· · · ·      Airpark.··A permit had already been issued·2·

· · · ·      in 2018 from the DEQ and the Army Corps of·3·

· · · ·      Engineers regarding this proposed structure.·4·

· · · · · · · · · ··                   When there is draining and/or·5·

· · · ·      re-routing water from the wetlands area,·6·

· · · ·      there is forest decomposition and the·7·

· · · ·      release of metals and acids within the·8·

· · · ·      forest negatively impacting water quality,·9·

· · · ·      plants and wildlife.10·

· · · · · · · · · ··                   Was there a study performed to11·

· · · ·      determine the impact of the absorb --12·

· · · ·      absorbing millions of gallons of water from13·

· · · ·      the creeks and -- and smaller creeks around14·

· · · ·      Brown Grove in the wetlands area, especially15·

· · · ·      if Wegmans Distribution Center is issued a16·

· · · ·      permit, is my question.17·

· · · · · · · · · ··                   Last week's snows and rains18·

· · · ·      accumulated much run-off and flooding to the19·

· · · ·      properties of Ashcake, Egypt, Johnson Town20·

· · · ·      and Lewistown Roads, especially those who21·

· · · ·      have well water, which may have negatively22·

· · · ·      impacted the quality of our well water, as23·

· · · ·      well as the animals who rely on the wetlands24·

· · · ·      for food and water.··According to the25·
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· · · ·      Chesapeake Bay Preservation Act, protection·1·

· · · ·      of the certain lands called Chesapeake Bay·2·

· · · ·      Preservation areas which, if these lands or·3·

· · · ·      wetlands are disturbed or developed·4·

· · · ·      improperly, may result in substantial damage·5·

· · · ·      to the water quality of the Chesapeake Bay.·6·

· · · · · · · · · ··                   All areas of Hanover County·7·

· · · ·      are included in this section of Virginia,·8·

· · · ·      including the Counties of Fairfax, Prince·9·

· · · ·      William, Stafford, Spotsylvania, Caroline,10·

· · · ·      City of Richmond, Chesterfield, Petersburg,11·

· · · ·      Prince George, Surry, Isle of Wight, Suffolk12·

· · · ·      and all counties east of the counties13·

· · · ·      aforementioned.14·

· · · · · · · · · ··                   These lands and wetlands15·

· · · ·      should be protected from 1.7M square-foot16·

· · · ·      facilities and these facilities six stories17·

· · · ·      high in phase one.18·

· · · · · · · · · ··                   And an additional 1.3M square-19·

· · · ·      foot facility to be built in phase two20·

· · · ·      according to a consulting group submission21·

· · · ·      to the DEQ September 30th, 2020.··In22·

· · · ·      addition, the maps associated with the23·

· · · ·      proposed site regarding the proposed Wegmans24·

· · · ·      center did not match the listed web site25·
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· · · ·      addresses and Google maps printed on the·1·

· · · ·      consulting group's 90-page document.··In the·2·

· · · ·      Hanover County comprehensive plan, it is·3·

· · · ·      stated that private citizens or companies·4·

· · · ·      will have to pay for building their own·5·

· · · ·      water treatment facilities.·6·

· · · · · · · · · ··                   There are no water treatment·7·

· · · ·      facilities for all of the residents of Brown·8·

· · · ·      Grove.··Most of our residents have well·9·

· · · ·      water, even though there was a water and10·

· · · ·      sewer proposal for the community in 199511·

· · · ·      when Hanover re-zoned our community area12·

· · · ·      from agricultural to industrial.13·

· · · · · · · · · ··                   This was supposed to have been14·

· · · ·      the plan, I believe, under the community15·

· · · ·      development block grant in 1995.··A16·

· · · ·      stipulation of acquiring a community block17·

· · · ·      grant is to have a well defined community,18·

· · · ·      which Brown Grove has been for over 10019·

· · · ·      years.20·

· · · · · · · · · ··                   In 1995, one resident was told21·

· · · ·      that they had to pay $10,000.00 to hook to22·

· · · ·      the water and sewer system because her23·

· · · ·      property was not positioned along the24·

· · · ·      Ashcake Road corridor.··Some residents have25·
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· · · ·      water, however, sewer facilities -- some·1·

· · · ·      facilities were not provided for the Brown·2·

· · · ·      Grove residents at that time.·3·

· · · · · · · · · ··                   The Brown Grove Preservation·4·

· · · ·      Group has been planning for air, water and·5·

· · · ·      soil testing in our community as is the --·6·

· · · ·      it is important to our community due to·7·

· · · ·      these now reported changes and preparations·8·

· · · ·      for more corporations to encroach upon our·9·

· · · ·      community with industrial business land for10·

· · · ·      sale in the Airpark Winding Brook and Lake11·

· · · ·      Ridge areas.12·

· · · · · · · · · ··                   Well water samples were taken13·

· · · ·      February 16th and 17th from eight homes by14·

· · · ·      the Southeast Rural Community Assistance15·

· · · ·      Project, SERCAP, a non-profit organization16·

· · · ·      located in Roanoke, Virginia which fully17·

· · · ·      funded the sampling.18·

· · · · · · · · · ··                   And we, the Brown Grove19·

· · · ·      community, appreciate their financial20·

· · · ·      assistance and needs analysis.··The test for21·

· · · ·      gasoline range organics, Chromium five,22·

· · · ·      lead, mercury, arsenic and chlorinated23·

· · · ·      hydrocarbons were performed by the Air,24·

· · · ·      Water and Soil, a private certified25·
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· · · ·      laboratory.··Results appear inconclusive·1·

· · · ·      even though it was stated by the laboratory·2·

· · · ·      analyst that all of the contaminants tested·3·

· · · ·      were in the well water samples.·4·

· · · · · · · · · ··                   The results are inconclusive·5·

· · · ·      due to the estimating process of each·6·

· · · ·      quantity of each contaminant against a·7·

· · · ·      reporting standard, which determines if·8·

· · · ·      estimated quantity found should be reported·9·

· · · ·      to the Virginia Department of Health, the10·

· · · ·      DEQ and the EPA.11·

· · · · · · · · · ··                   None of these contaminants,12·

· · · ·      especially gas, lead, arsenic and mercury13·

· · · ·      are acceptable quantities when our families,14·

· · · ·      our children are affected with brain and15·

· · · ·      nervous system, immune system, endocrine16·

· · · ·      system, digestive, heart and lung-related17·

· · · ·      illnesses.18·

· · · · · · · · · ··                   All of these companies and19·

· · · ·      those buying land should be held responsible20·

· · · ·      for the pollution that has been released21·

· · · ·      into our community.··Clean up the pollution22·

· · · ·      and pay our community for the health23·

· · · ·      problems and the suffering that they have24·

· · · ·      caused and are projected to cause through25·
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· · · ·      free mandatory hook-up's to systems in our·1·

· · · ·      community during construction, pre-water·2·

· · · ·      testing during construction and after·3·

· · · ·      construction at the cost of the companies·4·

· · · ·      for not less than 25 years.·5·

· · · · · · · · · ··                   Air, water and soil testing·6·

· · · ·      should be performed every year.··And that·7·

· · · ·      the Brown Grove community own and control·8·

· · · ·      the testing labs responsible for community·9·

· · · ·      testing.10·

· · · · · · · · · ··                   Continued water testing is11·

· · · ·      needed for our community due to the lack of12·

· · · ·      water and wastewater treatment facilities13·

· · · ·      for residents who still have wells, as --14·

· · · ·      excuse me -- as well testing for air and15·

· · · ·      land quality due to these encroachments16·

· · · ·      which have been in our community for years.17·

· · · · · · · · · ··                   Concrete company, Ashcake Road18·

· · · ·      landfill, County airport, a beer brewery19·

· · · ·      that utilizes thousands of gallons of clean20·

· · · ·      water and produce wastewater byproducts.21·

· · · · · · · · · ··                   The truck stop at I-95 and22·

· · · ·      split our community and an old gas station.23·

· · · ·      Since 2009, an industrial water treatment24·

· · · ·      plant and other chemicals, metals and mining25·
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· · · ·      companies and laboratories which release·1·

· · · ·      wastewater and byproducts into the community·2·

· · · ·      well water.·3·

· · · · · · · · · ··                   Review of the EPA federal·4·

· · · ·      government environmental reports pertaining·5·

· · · ·      to those companies should be made available·6·

· · · ·      to be reviewed by the Brown Grove community·7·

· · · ·      to ensure that the DEQ and EPA have tested·8·

· · · ·      and reviewed the properties of these·9·

· · · ·      companies and the residents who live near10·

· · · ·      and within these companies have not been11·

· · · ·      negatively impacted by underground storage12·

· · · ·      tank leakages and wastewater byproducts.13·

· · · · · · · · · ··                   If not, there must be testing14·

· · · ·      of our properties immediately -- the15·

· · · ·      industrial water treatment plant services,16·

· · · ·      automotive, food and beverage chemical17·

· · · ·      hydrocarbon processing metals, mining, power18·

· · · ·      and pulp paper industries and also19·

· · · ·      institutional customers to include data20·

· · · ·      centers, district energy providers,21·

· · · ·      universities, government buildings and22·

· · · ·      hospitals.··The company was investigated for23·

· · · ·      an accident in 2014 related to this24·

· · · ·      chemical, cyclohexylamines -- a colorless25·
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· · · ·      liquid tinted any color, sometimes due to·1·

· · · ·      other contaminants with a fishy odor, is·2·

· · · ·      produced.··And this company is located·3·

· · · ·      within a mile of our community.·4·

· · · · · · · · · ··                   The chemical is used for·5·

· · · ·      making perfumes, dyes, sweeteners and·6·

· · · ·      pesticides and is kept from open flames.·7·

· · · ·      The chemical is toxic and can be merged into·8·

· · · ·      water, thus potentially negatively affect·9·

· · · ·      our well water.10·

· · · · · · · · · ··                   The company has added to its11·

· · · ·      capacity in Ashland a $10M, 25,000-foot12·

· · · ·      testing lab for flammables facility.··The13·

· · · ·      lab -- the lab performs mercury analysis,14·

· · · ·      metals analysis and others.15·

· · · · · · · · · ··                   This company claims that their16·

· · · ·      risk management plan has been developed with17·

· · · ·      a number of systems.··However, the web site18·

· · · ·      for the EPA reading room suggests access to19·

· · · ·      the information is not available for us20·

· · · ·      living in Virginia.21·

· · · · · · · · · ··                   Because Virginia is not listed22·

· · · ·      where there is access to information23·

· · · ·      regarding incidents and accidents.··In fact,24·

· · · ·      Virginia is among 10 states that does not25·
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· · · ·      allow access to EPA reading room·1·

· · · ·      information.··Hanover County promised that·2·

· · · ·      our community would be protected under·3·

· · · ·      community development block grant with Brown·4·

· · · ·      Grove defined as a residential community, as·5·

· · · ·      Brown Grove has paid Hanover County taxes·6·

· · · ·      for 150 years.·7·

· · · · · · · · · ··                   Our ancestors have beared the·8·

· · · ·      burdens of betrayal of land, slavery, Jim·9·

· · · ·      Crow, racial integrity laws --10·

·11·

· · · · · · · ··               MS. WOOD:··Ma'am.12·

·13·

· · · · · · · ··               MS. WILSON:··-- from 1924 to 1934,14·

· · · ·      being barred from economic parity in jobs15·

· · · ·      and housing.··Legal disparity in16·

· · · ·      representation and judgment in courts.17·

· · · ·      Barred from equal educational opportunity18·

· · · ·      and environmental justice.19·

·20·

· · · · · · · ··               MS. WOOD:··Ma'am.··Ma'am, I'm going21·

· · · ·      to have to ask you to wrap up your comments,22·

· · · ·      please.23·

·24·

· · · · · · · ··               MS. WILSON:··As Grandpa Jeff and25·
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· · · ·      Grandma Caroline descendants with 150-year·1·

· · · ·      legacy of hard work, faith and strength need·2·

· · · ·      not continue to bear the burdens of·3·

· · · ·      injustice, especially environmental·4·

· · · ·      injustice.·5·

· · · · · · · · · ··                   We need not be denigrated with·6·

· · · ·      another usurper of our beauty, our health,·7·

· · · ·      our blessed peace and spiritual prosperity·8·

· · · ·      in the community of Brown Grove.··This·9·

· · · ·      project and other permit --10·

·11·

· · · · · · · ··               MS. WOOD:··Ma'am.12·

·13·

· · · · · · · ··               MS. WILSON:··-- requests from14·

· · · ·      industrial companies should not be accepted.15·

· · · ·      It's -- the permit should be denied.··Thank16·

· · · ·      you for listening.17·

·18·

· · · · · · · ··               MS. WOOD:··Thank you.19·

·20·

· · · · · · · ··               MS. BERNDT:··The next speaker is21·

· · · ·      Kenneth Spurlock.··Mr. Spurlock has up to22·

· · · ·      six minutes.23·

·24·

· · · · · · · ··               MS. TRETINA:··Mr. Spurlock, you can25·
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· · · ·      unmute your mic now.··On the webinar control·1·

· · · ·      panel, you see a red microphone icon.··You·2·

· · · ·      can click that to turn it green.··I'll see·3·

· · · ·      if Kevin can help him.·4·

··5·

· · · · · · · ··               MS. BERNDT:··Okay, great.··We'll·6·

· · · ·      move on then.··The next speaker is Mary·7·

· · · ·      Jones.··Ms. Jones has up to three minutes.·8·

· · · ·      And we have about an hour left.·9·

·10·

· · · · · · · ··               MS. JONES:··Can you hear me?11·

·12·

· · · · · · · ··               MS. WOOD:··Yes.13·

·14·

· · · · · · · ··               MS. JONES:··Okay.··I live15·

· · · ·      downstream of where the Wegmans Distribution16·

· · · ·      Center will be.··And Totopotomoy Creek runs17·

· · · ·      through Brown Grove community.18·

· · · · · · · · · ··                   And then it runs through the19·

· · · ·      middle of my neighborhood, Milestone, which20·

· · · ·      has about 400 homes, and then through21·

· · · ·      Ashcreek, which has about 700 homes.22·

· · · ·      Children play in this creek, and many fish23·

· · · ·      and wildlife call it home.··Our neighborhood24·

· · · ·      has done its job to be sure homeowners who25·
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· · · ·      live along the wetlands know they are·1·

· · · ·      forbidden to even put a 10-foot tool shed in·2·

· · · ·      their backyard on the wetlands.··Yet here we·3·

· · · ·      are debating if Wegmans can come in.·4·

· · · · · · · · · ··                   And not just put up a 1.2M or·5·

· · · ·      1.7M square-foot facility next door to this·6·

· · · ·      wetland creek, but destroy maybe 14 acres of·7·

· · · ·      wetlands in the process and likely pollute·8·

· · · ·      it and the surrounding wetlands that it·9·

· · · ·      doesn't destroy.10·

· · · · · · · · · ··                   DEQ has been made aware that11·

· · · ·      the Chesapeake Bay Preservation area map12·

· · · ·      that Wegmans provided incorrectly shows the13·

· · · ·      outline of only one of the 20 parcels that14·

· · · ·      make up the site which resulted in the15·

· · · ·      Chesapeake Bay Preservation area's16·

· · · ·      incorrectly appearing to not be in the17·

· · · ·      proposed project.18·

· · · · · · · · · ··                   DEQ has failed to require19·

· · · ·      Wegmans to provide correct information.20·

· · · ·      This seems like a basic requirement and any21·

· · · ·      permits must be denied since -- since the22·

· · · ·      information Wegmans provided is incorrect as23·

· · · ·      you've heard over and over and over today.24·

· · · ·      Let's put this big project in perspective25·
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· · · ·      because 1.2M or 1.7M or how much every·1·

· · · ·      million square feet, that's really hard to·2·

· · · ·      imagine.··I don't know if you've ever seen a·3·

· · · ·      building that big.·4·

· · · · · · · · · ··                   This is about the size of 10·5·

· · · ·      Super Walmarts together on one property.··So·6·

· · · ·      imagine the number of 18-wheeler truck·7·

· · · ·      deliveries and box truck deliveries for·8·

· · · ·      every little grocery store item.·9·

· · · · · · · · · ··                   Then add in employees riding10·

· · · ·      to and from work, and to and from lunch and11·

· · · ·      dinner and breakfast.··Because this is a12·

· · · ·      24-hour a day, nonstop seven day a week13·

· · · ·      operation.14·

· · · · · · · · · ··                   So we have 10 Super Walmart-15·

· · · ·      sized monstrosity destroying over 14 acres16·

· · · ·      of wetlands, sitting only feet away from a17·

· · · ·      wetlands creek that runs through several18·

· · · ·      neighborhoods that the fish, wildlife and19·

· · · ·      people.20·

· · · · · · · · · ··                   What data has Wegmans provided21·

· · · ·      about spills involving diesel gasoline,22·

· · · ·      automobile gasoline or road salt that will23·

· · · ·      flow into Totopotomoy Creek from the24·

· · · ·      Wegmans' trucks.··Additionally, what about25·
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· · · ·      hazardous materials being delivered to and·1·

· · · ·      stored inside the grocery store distribution·2·

· · · ·      center itself?·3·

· · · · · · · · · ··                   What happens when trucks·4·

· · · ·      delivering hazardous grocery store chemicals·5·

· · · ·      to the distribution center have an accident·6·

· · · ·      and spill their load into these wetlands?·7·

· · · · · · · · · ··                   What about an accident inside·8·

· · · ·      the actual distribution center, like with·9·

· · · ·      compressed hydrogen that's going to be10·

· · · ·      stored onsite.··We all live up and down 95.11·

· · · ·      We've seen what happens when an 18-wheeler12·

· · · ·      tips over and spills its load.13·

· · · · · · · · · ··                   There's so much more involved14·

· · · ·      than just clean up on aisle seven.··With 1015·

· · · ·      Super Walmarts, that's 10 times the amount16·

· · · ·      of bleach, fluorescent bulbs, aerosols,17·

· · · ·      batteries, disinfectants, pharmaceutical18·

· · · ·      drugs, pesticides -- even nicotine patches19·

· · · ·      are hazardous.20·

·21·

· · · · · · · ··               MS. WOOD:··Ma'am, I ask you to wrap22·

· · · ·      it up, please.23·

·24·

· · · · · · · ··               MS. JONES:··Thank you.··Wegmans has25·
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· · · ·      said there will be 3,000 vehicle trips·1·

· · · ·      daily, 365 days per year.··How many of those·2·

· · · ·      trips involve hauling hazardous material·3·

· · · ·      into an area that's already full of·4·

· · · ·      wetlands?··This permit must be denied.·5·

· · · · · · · · · ··                   You've heard that line that·6·

· · · ·      people laugh about when they hear, I'm from·7·

· · · ·      the government and I'm here to help.·8·

··9·

· · · · · · · ··               MS. WOOD:··Ma'am, I think we get10·

· · · ·      the gist of what you're saying.··I ask you11·

· · · ·      to --12·

·13·

· · · · · · · ··               MS. JONES:··Well, you're going to14·

· · · ·      hear the gist of it, please.··We sat and15·

· · · ·      listened to you guys for hours.16·

·17·

· · · · · · · ··               MS. WOOD:··You've had your three18·

· · · ·      minutes.19·

·20·

· · · · · · · ··               MS. JONES:··How about we get rid of21·

· · · ·      that -- excuse me, I'm talking.··How about22·

· · · ·      we get rid of that laughter and make it a23·

· · · ·      reality.··Be from the government and be here24·

· · · ·      to help.··Keep our wetlands from being25·
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· · · ·      destroyed.··Keep our waters healthy.··Keep·1·

· · · ·      our people healthy.··Deny this permit.·2·

· · · ·      Thank you.·3·

··4·

· · · · · · · ··               MS. BERNDT:··The next speaker is·5·

· · · ·      Lakshmi Fjord, and she has up to 12 minutes.·6·

··7·

· · · · · · · ··               MS. FJORD:··Thank you, Madame Chair·8·

· · · ·      and members of the Board.··I hope you can·9·

· · · ·      hear me.··I have chopped my comment as10·

· · · ·      choppiest as I can.··My name is Lakshmi11·

· · · ·      Fjord and I echo the evidence given by12·

· · · ·      Jonathan Gendzier of SCLC.13·

· · · · · · · · · ··                   I've worked with SCLC for over14·

· · · ·      five years.··And I'm the public health15·

· · · ·      anthropologist who collaborated with16·

· · · ·      African-American residents of Union Hill to17·

· · · ·      uncover the specific environmental justice18·

· · · ·      majority demographic facts and historic19·

· · · ·      freedmen descent to counter the misuses by20·

· · · ·      Dominion and DEQ of EJSCREEN and census21·

· · · ·      track data that erased the existence of22·

· · · ·      Union Hill, the site for ACP's compressor23·

· · · ·      station.··It is now extremely problematic24·

· · · ·      that DEQ once more solely used EJSCREEN to,25·
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· · · ·      quote, check off the EJ box, unquote, for·1·

· · · ·      Brown Grove despite losing that law suit and·2·

· · · ·      which our comparative methods were a key·3·

· · · ·      factor in the Fourth Circuit's decision on·4·

· · · ·      environmental justice bases.·5·

· · · · · · · · · ··                   For so much of this, I bow to·6·

· · · ·      the expert cultural knowledge that's already·7·

· · · ·      been given to this Board about the fractures·8·

· · · ·      of community cohesion given by Brown Grove·9·

· · · ·      descendants -- with whom I'm now10·

· · · ·      volunteering on community research on issues11·

· · · ·      of environmental justice and historic12·

· · · ·      preservation, the impacts of this facility.13·

· · · · · · · · · ··                   Okay, the only thing that I14·

· · · ·      feel hasn't been brought before you also is15·

· · · ·      the problems with DEQ's review summary,16·

· · · ·      which were exactly the ones sited by the17·

· · · ·      Fourth Circuit in their overturning of the18·

· · · ·      Air permit.19·

· · · · · · · · · ··                   So that -- again, that's a20·

· · · ·      central figure in that.··I -- that I find21·

· · · ·      that such a concern.··So they defined -- the22·

· · · ·      judges defined as, quote, arbitrary and23·

· · · ·      capricious, DEQ's actions to disallow for24·

· · · ·      the Air Board are EJ evidence and PM2.525·
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· · · ·      emissions to this specific EJ community.·1·

· · · ·      Thus, I find as unfair treatment under the·2·

· · · ·      Virginia EJ Act, DEQ's imbalanced imposition·3·

· · · ·      of arbitrary and capricious reasoning to a·4·

· · · ·      large list of public comments -- including·5·

· · · ·      my own -- that was beautifully covered by·6·

· · · ·      the former -- the prior speakers about the·7·

· · · ·      health impacts of air emissions from diesel·8·

· · · ·      and other -- diesel PM2.5 traffic.·9·

· · · · · · · · · ··                   But that -- the Water Board --10·

· · · ·      I mean, that -- excuse me.··The DEQ stated11·

· · · ·      that we can only make those comments based12·

· · · ·      on Wegmans' construction activities.13·

· · · · · · · · · ··                   I think you'll read over and14·

· · · ·      over and over that that is intoned as the15·

· · · ·      reason to disallow.··And I find that16·

· · · ·      extremely troubling since, again, citing17·

· · · ·      this -- the Fourth Circuit.18·

· · · · · · · · · ··                   They said that even when maps19·

· · · ·      are not violated, as to this particulate20·

· · · ·      matter, the record reflects that exposure to21·

· · · ·      PM2.5 will increase the risk of asthma,22·

· · · ·      heart attacks and death.··We have yet to23·

· · · ·      find where the Board analyzed this risk of24·

· · · ·      two point -- PM2.5 emissions to this25·
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· · · ·      specific community.··You are all experts.··I·1·

· · · ·      greatly appreciate the probing questions·2·

· · · ·      that you made to the presentation by DEQ and·3·

· · · ·      to the Wegmans' representatives.·4·

· · · · · · · · · ··                   And I hope that you will·5·

· · · ·      consider not, as disallowed new information,·6·

· · · ·      that the Virginia EJ Act should be·7·

· · · ·      considered as relevant to your decision for·8·

· · · ·      this permit.··Thank you very much.·9·

·10·

· · · · · · · ··               MS. BERNDT:··The next speaker is11·

· · · ·      Lisa Eget.··And she has six minutes.12·

·13·

· · · · · · · ··               MS. TRETINA:··I don't see her name.14·

· · · ·      She is not on the webinar.··Cindy?15·

·16·

· · · · · · · ··               MS. BERNDT:··Yes, I see it.··All17·

· · · ·      right.··So the next speaker is John DuMont18·

· · · ·      -- or DuMont.··And he has up to six minutes.19·

·20·

· · · · · · · ··               MS. TRETINA:··Oh, okay.21·

·22·

· · · · · · · ··               MS. HARRIS:··Cindy, there is an L.23·

· · · ·      William Eget listed.24·

·25·
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· · · · · · · ··               MS. BERNDT:··Well, now he's back·1·

· · · ·      on.··He wasn't there a minute ago.·2·

··3·

· · · · · · · ··               MS. HARRIS:··Okay.··Just FYI.·4·

··5·

· · · · · · · ··               MS. TRETINA:··Yeah.·6·

··7·

· · · · · · · ··               MS. BERNDT:··He's -- he was not·8·

· · · ·      there a second ago.··So let's go with·9·

· · · ·      Mr. Eget.··And then we'll go to Mr. DuMont.10·

·11·

· · · · · · · ··               MS. TRETINA:··Okay.··There you go.12·

·13·

· · · · · · · ··               MS. EGET:··Hi.··This is Lisa Eget.14·

· · · ·      My husband donated his minutes to me.··I15·

· · · ·      think I have six minutes.··I'll try to be16·

· · · ·      quick.··Good afternoon, Board members.17·

· · · ·      First, can you hear me?18·

·19·

· · · · · · · ··               MS. WOOD:··Yes.20·

·21·

· · · · · · · ··               MS. EGET:··Great.··I respectfully22·

· · · ·      ask you to act on behalf of the citizens of23·

· · · ·      the Commonwealth of Virginia to deny Wegmans24·

· · · ·      a permit to destroy the significant25·
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· · · ·      delineated and non-delineated wetlands·1·

· · · ·      located on the Sliding Hill property under·2·

· · · ·      discussion today.··Such a permit would set a·3·

· · · ·      terrible precedent for several reasons.··I·4·

· · · ·      would also like to incorporate all the·5·

· · · ·      comments of all the speakers that have gone·6·

· · · ·      before me.·7·

· · · · · · · · · ··                   Now, first terrible reason·8·

· · · ·      this is a precedent, one, under the initial·9·

· · · ·      applicant of Hanover Economic Development10·

· · · ·      Linwood Thomas, Wegmans has applied for the11·

· · · ·      wrong type of permit.12·

· · · · · · · · · ··                   Wegmans needs to apply for an13·

· · · ·      industrial permit.··The property is zoned14·

· · · ·      industrial against the well expressed15·

· · · ·      historical and current wishes of the16·

· · · ·      neighboring Brown Grove community.17·

· · · · · · · · · ··                   Wegmans mentioned today that18·

· · · ·      it plans to have manufacturing and there19·

· · · ·      will, indeed, be fuel storage onsite.··One,20·

· · · ·      a hydrogen fuel tank for industrial trucks21·

· · · ·      and, two, diesel fuel storage for the four22·

· · · ·      two-megawatt diesel back-up generators which23·

· · · ·      in total are large enough to power 1600 or24·

· · · ·      more homes for one hour.··Additionally, the25·
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· · · ·      distribution center will significantly·1·

· · · ·      pollute local water by a parking lot run-off·2·

· · · ·      from diesel fuel emissions of hundreds or·3·

· · · ·      thousands of 24/7 stationary trailers·4·

· · · ·      running transport refrigeration units called·5·

· · · ·      TRUs.·6·

· · · · · · · · · ··                   Two, a second reason this·7·

· · · ·      would be a terrible, bad precedent is the·8·

· · · ·      federal environmental justice review needed·9·

· · · ·      to occur prior to the start of the DEQ10·

· · · ·      permit process, or at least well before the11·

· · · ·      stage we're at.12·

· · · · · · · · · ··                   On February 16, 1994 President13·

· · · ·      Bill Clinton signed Executive Order 1289814·

· · · ·      that directs federal agencies to identify15·

· · · ·      and address the disproportionately high and16·

· · · ·      adverse human health or environmental17·

· · · ·      effects of their actions on minority and low18·

· · · ·      income populations to the greatest extent19·

· · · ·      practicable and permitted by law.20·

· · · · · · · · · ··                   To develop a strategy for21·

· · · ·      implementing environmental justice, to22·

· · · ·      promote non-discrimination in federal23·

· · · ·      programs that affect human health and the24·

· · · ·      environment, as well as provide minority and25·
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· · · ·      low income communities access to public·1·

· · · ·      information and public participation.··It·2·

· · · ·      appears that the government of the·3·

· · · ·      Commonwealth of Virginia and the DEQ forgot·4·

· · · ·      about federal law in this case that should·5·

· · · ·      have ensured that Brown Grove residents and·6·

· · · ·      stakeholders were fully informed,·7·

· · · ·      meaningfully engaged, consulted and·8·

· · · ·      considered well before Wegmans-DEQ·9·

· · · ·      distribution center was touted to the10·

· · · ·      general public as a done deal and arrived at11·

· · · ·      this late stage in the permit process.12·

· · · · · · · · · ··                   Three, a third reason this is13·

· · · ·      a terrible bad precedent.··The federal14·

· · · ·      environmental justice review would have15·

· · · ·      reviewed diesel fuel emissions.16·

· · · · · · · · · ··                   But the various environmental17·

· · · ·      justice employees and appointees and18·

· · · ·      councils at the Virginia State level could19·

· · · ·      also have advised if consulted in advance of20·

· · · ·      the DEQ permit process to decide if that21·

· · · ·      process should even proceed to this point.22·

· · · ·      The DEQ should have waited for the federal23·

· · · ·      government to perform a legitimate24·

· · · ·      environmental justice review of the Wegmans'25·
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· · · ·      project that would've accounted for the·1·

· · · ·      negative human health impacts of·2·

· · · ·      transportation refrigeration units, diesel·3·

· · · ·      fuel emissions, impacts that fall through·4·

· · · ·      regulatory loophole and federal and state·5·

· · · ·      law -- which is being exploited in this·6·

· · · ·      case.·7·

· · · · · · · · · ··                   The EPA gives sole regulatory·8·

· · · ·      authority to the State of California to·9·

· · · ·      regulate true emissions.··Virginia has the10·

· · · ·      choice to follow California regulations or11·

· · · ·      to have no regulations.12·

· · · · · · · · · ··                   Virginia has no regulations13·

· · · ·      that would mitigate the effects of the 24/714·

· · · ·      diesel fuel emission from hundreds, maybe15·

· · · ·      thousands, of stationary food storage16·

· · · ·      trailers that will damage and destroy both17·

· · · ·      human health and quality of life.18·

· · · · · · · · · ··                   Concerned citizens knew about19·

· · · ·      the problem before Wegmans' first20·

· · · ·      informational meeting.··And publicly and21·

· · · ·      repeatedly asked Wegmans to electrify its22·

· · · ·      parking lots, to mitigate the effects of23·

· · · ·      true diesel fuel emissions that will blanket24·

· · · ·      the local area and subsequently enter the25·
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· · · ·      water through the soil, negatively effecting·1·

· · · ·      local well water.··In truth, air impacts are·2·

· · · ·      water impacts in the case of a large·3·

· · · ·      distribution center.··And air impacts are·4·

· · · ·      currently non-regulated.·5·

· · · · · · · · · ··                   As a critical part of the·6·

· · · ·      environmental justice to fully inform and·7·

· · · ·      meaningfully engage Brown Grove residents·8·

· · · ·      and stakeholders and other local residents,·9·

· · · ·      the DEQ should've asked the Virginia10·

· · · ·      Department of Health to properly analyze all11·

· · · ·      of the potential human health consequences12·

· · · ·      and costs.13·

· · · · · · · · · ··                   And should've informed various14·

· · · ·      Virginia State agencies and Brown Grove15·

· · · ·      residents, stakeholders and other local16·

· · · ·      residents of the serious human health risks17·

· · · ·      and immediate and deferred taxpayer health18·

· · · ·      care costs of the proposed distribution19·

· · · ·      center project so that the impacted citizens20·

· · · ·      could make informed comments.21·

· · · · · · · · · ··                   And the SWCB members could22·

· · · ·      make informed decisions about the Wegmans'23·

· · · ·      project and DEQ permits.··Four, the fourth24·

· · · ·      thing that should've happened that sets a25·
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· · · ·      bad precedent is that the State failed to·1·

· · · ·      ask VIMS to consult about the wetlands·2·

· · · ·      delineation.·3·

· · · · · · · · · ··                   The State of Virginia via the·4·

· · · ·      governor and/or DEQ should've arranged for·5·

· · · ·      the Virginia Institute of Marine Science --·6·

· · · ·      VIMS -- to consult on the wetlands·7·

· · · ·      delineation.·8·

· · · · · · · · · ··                   Because VIMS is full of·9·

· · · ·      experts that Virginia citizens pay a lot of10·

· · · ·      taxpayer money to be experts.··I believe it11·

· · · ·      was the intent of the Legislature that VIMS12·

· · · ·      would consult on projects like the Wegmans'13·

· · · ·      project in order to preclude badly conceived14·

· · · ·      projects from destroying and damaging15·

· · · ·      wetlands that are a tangible, decreasing,16·

· · · ·      but crucial asset to the Commonwealth of17·

· · · ·      Virginia.18·

· · · · · · · · · ··                   And the government of the19·

· · · ·      Commonwealth of Virginia should be able to20·

· · · ·      be trusted by Virginians to safeguard the21·

· · · ·      long term interests of Virginia citizens22·

· · · ·      over the short term interest of New York23·

· · · ·      business people.··VIMS should've been asked24·

· · · ·      to confirm whether the measurement of the25·
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· · · ·      wetlands and, thus, the amount of wetlands·1·

· · · ·      destruction and mitigation for destruction·2·

· · · ·      was accurate and/or appropriate.··Five,·3·

· · · ·      Virginia should save its assets for the·4·

· · · ·      benefit of its citizens.·5·

· · · · · · · · · ··                   Why is the Commonwealth of·6·

· · · ·      Virginia destroying Virginia wetlands so·7·

· · · ·      that Wegmans can expand in North Carolina?·8·

· · · ·      Now, you may think that Wegmans will expand·9·

· · · ·      its stores in Virginia.10·

· · · · · · · · · ··                   But would Wegmans actually11·

· · · ·      expand its stores in Virginia?··Wegmans is12·

· · · ·      well known to locate its stores in only high13·

· · · ·      income, high education areas, usually the14·

· · · ·      opposite of environmental justice15·

· · · ·      communities.16·

· · · · · · · · · ··                   Part of the issue with the17·

· · · ·      proposed distribution center is that18·

· · · ·      impacted residents will not have access to19·

· · · ·      the benefits of shopping at Wegmans, but20·

· · · ·      only suffer from the extensive pollution and21·

· · · ·      inconvenience caused by the distribution22·

· · · ·      center.··As far as job creation, the entire23·

· · · ·      --24·

·25·
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· · · · · · · ··               MS. WOOD:··Ma'am.·1·

··2·

· · · · · · · ··               MS. EGET:··I will -- I will wrap·3·

· · · ·      up.··The entire warehouse industry is moving·4·

· · · ·      to robotics.··Soon distribution centers will·5·

· · · ·      be huge buildings full of robots rather than·6·

· · · ·      people.·7·

· · · · · · · · · ··                   We need to protect our·8·

· · · ·      Virginia assets for Virginians.··Please vote·9·

· · · ·      against this permit.··Thank you.10·

·11·

· · · · · · · ··               MS. BERNDT:··The next speaker is12·

· · · ·      John DuMont.··He has up to six minutes.13·

·14·

· · · · · · · ··               MR. HAYES:··Just a -- just a -- a15·

· · · ·      comment.··We -- our mics work just fine,16·

· · · ·      you don't have to yell.17·

·18·

· · · · · · · ··               MS. BERNDT:··Okay, thanks.19·

·20·

· · · · · · · ··               MR. DUMONT:··John DuMont, can you21·

· · · ·      hear me?22·

·23·

· · · · · · · ··               MS. BERNDT:··Yes.24·

·25·
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· · · · · · · ··               MR. DUMONT:··Good evening.··I know·1·

· · · ·      that it's late and I appreciate you for·2·

· · · ·      staying on this whole time and remaining·3·

· · · ·      engaged throughout the process.·4·

· · · · · · · · · ··                   Some of my stuff might be a·5·

· · · ·      little bit duplicative, but I did spend six·6·

· · · ·      hours last night writing and re-writing my·7·

· · · ·      six-minute speech.··So I'd like to put it·8·

· · · ·      out there for whatever that's worth.·9·

· · · · · · · · · ··                   So I would like to speak today10·

· · · ·      in hopes that our community will finally11·

· · · ·      find people in a position of authority to12·

· · · ·      have the courage to do the right thing.13·

· · · · · · · · · ··                   What I ask of you is that you14·

· · · ·      consider the sources of the information you15·

· · · ·      are hearing today.··With everyone providing16·

· · · ·      you with information has an agenda,17·

· · · ·      including myself, but not all of the agendas18·

· · · ·      here align with the purpose of the Virginia19·

· · · ·      State Water Control Board.20·

· · · · · · · · · ··                   As I see it, there are three21·

· · · ·      groups that play a role in this project.22·

· · · ·      Those in favor including Wegmans, Timmons,23·

· · · ·      Airpark Associates and politicians whose24·

· · · ·      agenda is to get a sweetheart deal on cheap25·
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· · · ·      land and use political influence to overcome·1·

· · · ·      obstacles that prevented past development on·2·

· · · ·      the property.··They give us many agencies·3·

· · · ·      put in place to enforce the laws and·4·

· · · ·      statutes that protect our environment and·5·

· · · ·      the people in the surrounding area.·6·

· · · · · · · · · ··                   Finally, we have the community·7·

· · · ·      that will be affected by the proposed·8·

· · · ·      project.··From the community, our·9·

· · · ·      residents -- whose families have lived here10·

· · · ·      since the abolition of slavery -- have seen11·

· · · ·      the area surrounding their property re-zoned12·

· · · ·      for industries that have completely changed13·

· · · ·      the character of their land.14·

· · · · · · · · · ··                   There are also people like me.15·

· · · ·      People that are shocked to see the16·

· · · ·      intentionally disparate application of17·

· · · ·      regulations to different groups of people.18·

· · · ·      I'll be up front about my agenda.19·

· · · · · · · · · ··                   I want to see this project20·

· · · ·      reviewed objectively in compliance with laws21·

· · · ·      and regulations.··Same types of laws and22·

· · · ·      regulations that prevent my neighbor from23·

· · · ·      building a simple shed in their backyard24·

· · · ·      because it will be too close to Totopotomoy25·
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· · · ·      Creek, a creek that is about to be forever·1·

· · · ·      altered by a company that hasn't even had to·2·

· · · ·      correct all of the known errors in their·3·

· · · ·      application.·4·

· · · · · · · · · ··                   Environmental regulations were·5·

· · · ·      enacted for a reason.··If they are bad·6·

· · · ·      regulations, we need to change them, not·7·

· · · ·      ignore them when someone with [inaudible] --·8·

··9·

· · · · · · · ··               MS. BERNDT:··Mr. DuMont?··Can10·

· · · ·      everybody hear him but me?11·

·12·

· · · · · · · ··               MS. TRETINA:··I can't hear him,13·

· · · ·      either.14·

·15·

· · · · · · · ··               MS. HARRIS:··I can't hear him.16·

·17·

· · · · · · · ··               MS. BERNDT:··It's cut out.18·

·19·

· · · · · · · ··               MR. DUMONT:··You can't hear me?20·

·21·

· · · · · · · ··               MS. BERNDT:··There -- you're back.22·

·23·

· · · · · · · ··               MS. TRETINA:··We can hear you24·

· · · ·      again.25·
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· · · · · · · ··               MR. DUMONT:··All right.··I'll go·1·

· · · ·      back just a sentence or two.··So let's talk·2·

· · · ·      about what's at stake.··Wegmans has millions·3·

· · · ·      of dollars on the line.·4·

· · · · · · · · · ··                   If they are told to obey the·5·

· · · ·      regulations, they might need to start over·6·

· · · ·      and find and appropriate location like they·7·

· · · ·      should've done in the first place.·8·

· · · · · · · · · ··                   Because they chose the wrong·9·

· · · ·      path at the outset, they have everything to10·

· · · ·      gain by pressing forward with this project11·

· · · ·      at all costs.12·

· · · · · · · · · ··                   The repercussions, if the13·

· · · ·      Board makes the wrong decision today, won't14·

· · · ·      negatively affect them.··They'll simply15·

· · · ·      profit on the misfortune of others.16·

· · · ·      Consider the character of the applicants.17·

· · · · · · · · · ··                   The applicant tried to use a18·

· · · ·      mosaic delineation technique to hide19·

· · · ·      wetlands when the technique came about for20·

· · · ·      the opposite purpose of identifying hard to21·

· · · ·      find wetlands.··The applicants have made no22·

· · · ·      legitimate effort to fund the proper search23·

· · · ·      for unmarked graves because they fear24·

· · · ·      finding them.··This is the same attitude25·
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· · · ·      they took regarding the remnants of the·1·

· · · ·      Brown Grove School that they couldn't find·2·

· · · ·      until a local resident pointed it out in·3·

· · · ·      plain site.·4·

· · · · · · · · · ··                   Applicants continue to push·5·

· · · ·      forward with their flawed LEDPA analysis·6·

· · · ·      because no one has forced them to correct·7·

· · · ·      it.·8·

· · · · · · · · · ··                   The applicants brought --·9·

· · · ·      bought land with proffers to protect local10·

· · · ·      residents and proceeded to lobby the county11·

· · · ·      to remove all of the significant12·

· · · ·      protections.13·

· · · · · · · · · ··                   The applicants have not14·

· · · ·      allowed enough site access, even though a15·

· · · ·      condition of the permit application is to16·

· · · ·      provide open access to access the property.17·

· · · ·      Known wetlands data points have been18·

· · · ·      intentionally left off the permit19·

· · · ·      application.20·

· · · · · · · · · ··                   They included artificial costs21·

· · · ·      in the alternative cost analysis.··There are22·

· · · ·      so many more instances, but I'm almost out23·

· · · ·      of time.··On the other side, we have the24·

· · · ·      community.··People that have spent countless25·
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· · · ·      hours and their own hard earned money trying·1·

· · · ·      to shed light on this project.··There is no·2·

· · · ·      hope to recoup their investment.··They have·3·

· · · ·      spoken at meetings, done research, written·4·

· · · ·      to legislators, fundraised and mitigated.·5·

· · · · · · · · · ··                   And they've done all this·6·

· · · ·      while the people that are supposed to serve·7·

· · · ·      the community have worked against them·8·

· · · ·      because the applicants have applied·9·

· · · ·      political and monetary pressure to minimize10·

· · · ·      our voices.11·

· · · · · · · · · ··                   At a board of supervisors12·

· · · ·      hearing, the applicants were given a private13·

· · · ·      waiting area during the hearing while14·

· · · ·      community speakers were forced to stand15·

· · · ·      outside for hours in the freezing cold16·

· · · ·      temperatures just to wait and speak for17·

· · · ·      three minutes each.18·

· · · · · · · · · ··                   The governor and the Attorney19·

· · · ·      General haven't responded to calls, emails20·

· · · ·      or FOIA requests, while the applicants have21·

· · · ·      had direct conversations with the22·

· · · ·      applicants.··DEQ has deferred to the23·

· · · ·      judgment of the applicant despite clear24·

· · · ·      divergence from clearly prescribed25·
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· · · ·      procedures.··In summary, it would be unfair·1·

· · · ·      to give the applicants and opponents·2·

· · · ·      arguments equal weight when the applicants·3·

· · · ·      clearly haven't participated in this process·4·

· · · ·      with good faith.·5·

· · · · · · · · · ··                   The applicants chose a site·6·

· · · ·      and then tried to bend interpretation of the·7·

· · · ·      laws and regulations to suit their needs.·8·

· · · ·      The other side has looked at the laws and·9·

· · · ·      regulations as written and is using those to10·

· · · ·      evaluate the actions of the applicant.11·

· · · · · · · · · ··                   The purpose of the regulatory12·

· · · ·      board isn't to find a way to see things the13·

· · · ·      way -- through the eyes of the applicant.14·

· · · ·      It's to perform a fair and unbiased review.15·

· · · · · · · · · ··                   In the past, we've highlighted16·

· · · ·      flaws in the application and regulators have17·

· · · ·      usually chosen to believe the applicant18·

· · · ·      rather than perform additional19·

· · · ·      investigation.20·

· · · · · · · · · ··                   In the very few instances when21·

· · · ·      further investigation did take place, the22·

· · · ·      critics of this project had been right23·

· · · ·      virtually every time.··In fact, they might24·

· · · ·      even be batting a thousand on the major25·
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· · · ·      issues.··I'm confident that they will be·1·

· · · ·      right on numerous additional issues, but we·2·

· · · ·      need you to deny the application until a·3·

· · · ·      legitimate investigation occurs.·4·

· · · · · · · · · ··                   I close by asking you to do·5·

· · · ·      the right thing, listen to the critics and·6·

· · · ·      investigate and let the evidence speak for·7·

· · · ·      itself.·8·

· · · · · · · · · ··                   And have the applicant follow·9·

· · · ·      the regulations that the rest of us would be10·

· · · ·      required to follow in the same11·

· · · ·      circumstances.··Thank you.12·

·13·

· · · · · · · ··               MS. BERNDT:··The next speaker, and14·

· · · ·      I'm not even going to attempt her first15·

· · · ·      name.··Ms. Fisk.··And Ms. Fisk has up to 1516·

· · · ·      minutes.17·

·18·

· · · · · · · ··               MS. FISK:··Can you guys hear me?19·

·20·

· · · · · · · ··               MS. BERNDT:··Yes.21·

·22·

· · · · · · · ··               MS. FISK:··Hello?23·

·24·

· · · · · · · ··               MS. BERNDT:··We can -- we can hear25·
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· · · ·      you.·1·

··2·

· · · · · · · ··               MS. FISK:··Yes.··Hello.··My name is·3·

· · · ·      Fionnuala Fisk.··I am co-hub coordinator of·4·

· · · ·      Sunrise Richmond and political director of·5·

· · · ·      Sunrise Virginia.·6·

· · · · · · · · · ··                   I am here today to talk about·7·

· · · ·      environmental racism and environmental·8·

· · · ·      justice.··And I want to thank Andy, Addy,·9·

· · · ·      Britten and Tabitha who donated their time10·

· · · ·      so I could speak.11·

· · · · · · · · · ··                   I do want to start by noting12·

· · · ·      that a lot of us found it a little13·

· · · ·      insensitive that you have asked us to14·

· · · ·      shorten our remarks.15·

· · · · · · · · · ··                   This is our only chance to16·

· · · ·      speak and this is really important to us.17·

· · · ·      That being said, I appreciate you all being18·

· · · ·      here and for your service to the19·

· · · ·      Commonwealth.20·

· · · · · · · · · ··                   Scholar Ruth Wilson Gilmore21·

· · · ·      defines racism as state-sanctioned and extra22·

· · · ·      legal exposure of group differentiated23·

· · · ·      vulnerability to premature death.··And24·

· · · ·      environmental racism plays a big role in25·

COMMONWEALTH REPORTERS, LLC    804-859-2051



Page 419

· · · ·      this premature death.··Black Americans are·1·

· · · ·      thrice as likely to die of asthma, are·2·

· · · ·      exposed to 1.2 times more carcinogenic·3·

· · · ·      particulates and have a higher lead exposure·4·

· · · ·      rate than white Americans.·5·

· · · · · · · · · ··                   The race of surrounding·6·

· · · ·      communities is the strongest predictor of·7·

· · · ·      where toxic waste sites are placed.··And·8·

· · · ·      minority communities are consistently under-·9·

· · · ·      served with basic infrastructure, like10·

· · · ·      water, sewers and sidewalks -- all of which11·

· · · ·      Brown Grove lacks.12·

· · · · · · · · · ··                   They're the less supported13·

· · · ·      after natural disasters as evidenced by14·

· · · ·      Hurricanes Katrina and Maria.··These facts15·

· · · ·      didn't happen by chance, but because16·

· · · ·      inequitable policy-making and deadly apathy.17·

· · · · · · · · · ··                   Environmental racism isn't18·

· · · ·      just in Flint or at Standing Rock.··We have19·

· · · ·      our very own fight in Brown Grove, Hanover20·

· · · ·      County.21·

· · · · · · · · · ··                   The Brown Grove community, as22·

· · · ·      has been shared with the Board, is a23·

· · · ·      historic and a tight-knit Black community24·

· · · ·      founded by Caroline Dobson Morris and other25·
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· · · ·      formerly enslaved people.··Wegmans' project·1·

· · · ·      comes after 50 years of industrial·2·

· · · ·      encroachment including a cement mixing·3·

· · · ·      plant, I-95, a landfill and an airport·4·

· · · ·      expansion.·5·

· · · · · · · · · ··                   I would like to repeat for the·6·

· · · ·      good of the order the Virginia Code's policy·7·

· · · ·      on environmental justice as the fair·8·

· · · ·      treatment and meaningful involvement of·9·

· · · ·      every person regardless of race, color,10·

· · · ·      national origin, faith, disability or income11·

· · · ·      in the development, implementation and12·

· · · ·      enforcement of environmental laws,13·

· · · ·      regulations and policies.14·

· · · · · · · · · ··                   Fair treatment is defined as15·

· · · ·      the equitable consideration of all people16·

· · · ·      whereby no group of people bears a17·

· · · ·      disproportionate share of any negative18·

· · · ·      environmental consequence resulting from an19·

· · · ·      industrial, governmental or commercial20·

· · · ·      operation, program or policy.21·

· · · · · · · · · ··                   Meaningful involvement is22·

· · · ·      defined as the -- the requirements that23·

· · · ·      affected and vulnerable community residents24·

· · · ·      have access and opportunities to participate25·
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· · · ·      in the full cycle of the decision-making·1·

· · · ·      process about a proposed activity that will·2·

· · · ·      affect their environment or health.·3·

· · · · · · · · · ··                   And decision-makers will seek·4·

· · · ·      out and consider such participation,·5·

· · · ·      allowing the views and perspectives of·6·

· · · ·      community residents to shape and influence·7·

· · · ·      decision.·8·

· · · · · · · · · ··                   Both fair treatment and·9·

· · · ·      meaningful involvement are at issue here.10·

· · · ·      Let's start with fair treatment.··Wegmans11·

· · · ·      and DEQ discussed digging up the graves of12·

· · · ·      community elders casually.13·

· · · · · · · · · ··                   Argued that the Brown Grove14·

· · · ·      community didn't exist and blamed the Brown15·

· · · ·      Grove Church declining to share pamphlets16·

· · · ·      for the lack of community engagement.··And17·

· · · ·      all this in Black History Month.18·

· · · · · · · · · ··                   None of this would've happened19·

· · · ·      if the community was a white community.··And20·

· · · ·      even if DEQ would be so dismissive of a21·

· · · ·      white community, that is not exactly a22·

· · · ·      shining endorsement of their work.··The23·

· · · ·      blasé treatment of this history community24·

· · · ·      during this process compounds years and25·
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· · · ·      years of neglect and encroachment on the·1·

· · · ·      Brown Grove community.··Not to mention, this·2·

· · · ·      project will invest in the infrastructure of·3·

· · · ·      Sliding Hill Road.·4·

· · · · · · · · · ··                   But again, Ashcake Road --·5·

· · · ·      which the Brown Grove community has·6·

· · · ·      consistently asked for assistance with·7·

· · · ·      throughout the years -- will continued to be·8·

· · · ·      neglected.·9·

· · · · · · · · · ··                   If we consider if any group of10·

· · · ·      people will -- will bear a disproportionate11·

· · · ·      share of any negative environmental12·

· · · ·      consequence, the answer is obviously yes.13·

· · · · · · · · · ··                   I would like to bring in14·

· · · ·      several quotes by McGuire Woods' recent15·

· · · ·      report titled Zoning and Segregation in16·

· · · ·      Virginia.17·

· · · · · · · · · ··                   Start quote, elected officials18·

· · · ·      throughout the United States and Virginia19·

· · · ·      law makers in particular use zoning through20·

· · · ·      most of the 20th century as a governmental21·

· · · ·      tool to segregate African-Americans.··A22·

· · · ·      primary purpose of zoning and land use23·

· · · ·      regulations is to protect residential24·

· · · ·      property values from perceived threats.25·
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· · · ·      These threats range from the intrusion of·1·

· · · ·      industrial or commercial uses to changes in·2·

· · · ·      the ethnic, racial or economic status of·3·

· · · ·      neighbors.·4·

· · · · · · · · · ··                   Although explicit racial·5·

· · · ·      zoning ended in 1917, a legacy of systemic·6·

· · · ·      racism continues today.··Many of the first·7·

· · · ·      zoning maps in Virginia applied industrial·8·

· · · ·      zoning categories to areas of African-·9·

· · · ·      American homes, while applying residential10·

· · · ·      protection to areas of white homes.11·

· · · · · · · · · ··                   As I mentioned earlier, the12·

· · · ·      location of industrial sites in this country13·

· · · ·      is not an accident.··The environmental14·

· · · ·      justice movement arose in the early 18 --15·

· · · ·      1980's out of a two-pronged concern among16·

· · · ·      Black communities.17·

· · · · · · · · · ··                   A lack of public18·

· · · ·      infrastructure in Black communities, such as19·

· · · ·      the lack of sidewalks on Ashcake Road, and20·

· · · ·      blatant disparities between industrial21·

· · · ·      development in Black and white communities.22·

· · · ·      The Wegman's site will have health impacts23·

· · · ·      on the Brown Grove community.··Air pollution24·

· · · ·      will dramatically increase in this area --25·
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· · · ·      although I'm not supposed to be talking·1·

· · · ·      about air pollution in this hearing -- as --·2·

· · · ·      as trucks move into and out of the·3·

· · · ·      industrial site.·4·

· · · · · · · · · ··                   Extensive research shows that·5·

· · · ·      air pollution has an impact on community·6·

· · · ·      health including conditions such as asthma.·7·

· · · ·      Health is a fundamental part of·8·

· · · ·      environmental justice.·9·

· · · · · · · · · ··                   The definition of10·

· · · ·      environmental justice per the Virginia Code11·

· · · ·      explicitly mentions the word health when12·

· · · ·      considering the rights of effected13·

· · · ·      communities to self-advocate.14·

· · · · · · · · · ··                   In addition, we have the issue15·

· · · ·      of meaningful involvement.··Quoting DEQ16·

· · · ·      Director David Paylor, it is clear we --17·

· · · ·      that we haven't done a good -- as good a job18·

· · · ·      as we should've done with communicating with19·

· · · ·      and connecting with the public.20·

· · · · · · · · · ··                   As a reminder, the Code21·

· · · ·      requires firstly, that affected and22·

· · · ·      vulnerable community residents have access23·

· · · ·      and opportunities to participate in the full24·

· · · ·      cycle of the decision-making process.··And25·
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· · · ·      secondly, that decision-makers will seek out·1·

· · · ·      and consider such participating, allowing·2·

· · · ·      the views and -- and perspectives of·3·

· · · ·      community members to shape and influence the·4·

· · · ·      decision.·5·

· · · · · · · · · ··                   DEQ and Wegmans have·6·

· · · ·      steamrolled the community.··These next three·7·

· · · ·      points I'm sharing on behalf of Brown Grove·8·

· · · ·      community members Bonnica Cotman who ran out·9·

· · · ·      of time.10·

· · · · · · · · · ··                   Wegmans said that they met11·

· · · ·      with the pastor and a deacon at Brown Grove12·

· · · ·      Church, but both have confirmed that they13·

· · · ·      have not met with anyone from Wegmans.14·

· · · · · · · · · ··                   Back in February 2020, the15·

· · · ·      county supervisor, Faye Prichard, asked to16·

· · · ·      meet with community -- oh, sorry, to meet17·

· · · ·      with church members to talk about the18·

· · · ·      project and answer any questions they had.19·

· · · · · · · · · ··                   At the meeting, the community20·

· · · ·      was told the project was a, quote, done21·

· · · ·      deal.··And that their only hope was to22·

· · · ·      persuade Wegmans to make some concessions in23·

· · · ·      the name of being good neighbors.24·

· · · ·      Meanwhile, US Army Corps of Engineers25·
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· · · ·      employee Elaine Holley contacted Bonnica to·1·

· · · ·      see if Brown Grove would like to meet with·2·

· · · ·      Wegmans to see if there was anything that·3·

· · · ·      Wegmans would concede.·4·

· · · · · · · · · ··                   Not exactly awe-inspiring pep·5·

· · · ·      talks from those elected and appointed·6·

· · · ·      public officials that are supposed to be·7·

· · · ·      protecting the Brown Grove community.··It's·8·

· · · ·      not surprising that the community felt·9·

· · · ·      alienated and defeated at first.10·

· · · · · · · · · ··                   This process has been onerous11·

· · · ·      to learn about and demands intensive time12·

· · · ·      commitments in order to participate.··By13·

· · · ·      Ms. Robb's own admission, she reached out to14·

· · · ·      a grand total of two community members.15·

· · · · · · · · · ··                   DEQ mentioned that resources16·

· · · ·      were available on the DEQ web site for17·

· · · ·      months as an example of accessibility.··But18·

· · · ·      this process has been so arcane that even19·

· · · ·      someone as engaged as I, someone who's been20·

· · · ·      participating extensively since August, only21·

· · · ·      learned this information during this final22·

· · · ·      hearing.··A hearing takes an entire workday23·

· · · ·      that is limited to -- a hearing that takes24·

· · · ·      an entire working day that is limited to25·
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· · · ·      participants that have previously spoken or·1·

· · · ·      commented, and which limits speakers to·2·

· · · ·      three minutes of comments, no minutes of·3·

· · · ·      questions and there's no check is so clearly·4·

· · · ·      not accessible.·5·

· · · · · · · · · ··                   But I feel silly even saying·6·

· · · ·      it because it feels too obvious to be worth·7·

· · · ·      mentioning.··But it clearly is.··Although·8·

· · · ·      this permit says it will not be considering·9·

· · · ·      traffic, noise or air pollution, that data10·

· · · ·      is integral to examining the environmental11·

· · · ·      justice impacts of this case.12·

· · · · · · · · · ··                   The fractured permitting13·

· · · ·      process is another instance of the community14·

· · · ·      not having access and opportunities to15·

· · · ·      participate in the full cycle of the16·

· · · ·      decision-making process.17·

· · · · · · · · · ··                   They're here.··Let them tell18·

· · · ·      you about these issues in their three19·

· · · ·      minutes, if they can even be heard.··As we20·

· · · ·      seen consistently today, the infrastructure21·

· · · ·      in Hanover is unacceptable.··Community22·

· · · ·      members may be working during the next23·

· · · ·      meeting -- oh, sorry, the next hearing if24·

· · · ·      they can even figure out which it is or25·
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· · · ·      when.··Traffic, noise and air pollution will·1·

· · · ·      absolutely affect the environment and health·2·

· · · ·      of community members.·3·

· · · · · · · · · ··                   When Ms. Robb mentioned that·4·

· · · ·      the church had declined materials to·5·

· · · ·      distribute among the community, I would·6·

· · · ·      reply that that response was not due to a·7·

· · · ·      lack of interest in this project.·8·

· · · · · · · · · ··                   It was much, much, more likely·9·

· · · ·      the community felt hopeless.··This arcane10·

· · · ·      process, presented as it was as a done deal,11·

· · · ·      was simply not worth dealing with for12·

· · · ·      citizens with jobs, families and13·

· · · ·      disabilities that had been consistently14·

· · · ·      ignored for over 50 years of industrial15·

· · · ·      development.16·

· · · · · · · · · ··                   That choice to not engage17·

· · · ·      during that singular moment in 2020 is a18·

· · · ·      striking indictment of the system as is, not19·

· · · ·      a sign that DEQ tried to do their due20·

· · · ·      diligence, but oh, well.21·

· · · · · · · · · ··                   Much of the community's not22·

· · · ·      been able to participate to the full extent23·

· · · ·      that they would like to.··But much of the24·

· · · ·      Brown Grove community has been working to25·
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· · · ·      fight this project with a time investment·1·

· · · ·      equivalent of a second job.··As mentioned·2·

· · · ·      previously, 462 individuals and·3·

· · · ·      organizations stand with them.·4·

· · · · · · · · · ··                   We're fighting this thing·5·

· · · ·      tooth and nail, not because we enjoy·6·

· · · ·      investing over a year and many tens of·7·

· · · ·      thousands of dollars in annoying Wegmans and·8·

· · · ·      the DEQ, but because this project is not·9·

· · · ·      right.10·

· · · · · · · · · ··                   As much as I hate to say it, I11·

· · · ·      have a sneaking feeling that none of this12·

· · · ·      effort matters in the eyes of the DEQ or13·

· · · ·      Wegmans.··We all know full well that the DEQ14·

· · · ·      can not share an example of us -- an example15·

· · · ·      with us at the time when they have denied a16·

· · · ·      permit.17·

· · · · · · · · · ··                   We all know that this is an18·

· · · ·      annoying step in the process to DEQ and19·

· · · ·      Wegmans, unfortunately, required by law, for20·

· · · ·      fulfilling the governor's directives of21·

· · · ·      bringing in a facility with 700 low-paying22·

· · · ·      jobs into this community.··Like Bonnica23·

· · · ·      said, the governor got to Rochester, New24·

· · · ·      York but must've gotten lost trying to find25·
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· · · ·      Brown Grove.··In the face of environmental·1·

· · · ·      racism, we turn to environmental justice.·2·

· · · ·      We must collectively reconsider our·3·

· · · ·      relationship with the natural world.·4·

· · · · · · · · · ··                   I live with and amplify the·5·

· · · ·      needs, desires and dreams of front line·6·

· · · ·      communities and build political power in·7·

· · · ·      Black neighborhoods.··Environmental justice·8·

· · · ·      is the shift from being acted upon to·9·

· · · ·      acting.10·

· · · · · · · · · ··                   It is Black communities11·

· · · ·      choosing their own destinies.··The good news12·

· · · ·      is the Black activists and communities are13·

· · · ·      already doing that hard work.14·

· · · · · · · · · ··                   Everyone else must simply do15·

· · · ·      no harm.··Wegmans should choose a site that16·

· · · ·      destroy wetlands and unmarked ancestral17·

· · · ·      graves.··And the elected officials that have18·

· · · ·      been complicit should instead work to meet19·

· · · ·      the infrastructure needs in Brown Grove.20·

· · · · · · · · · ··                   Brown Grove deserves better.21·

· · · ·      Brown Grove deserves justice.··I want to22·

· · · ·      now, if I may, take a moment to read a poem23·

· · · ·      that I have written for this occasion, Maya24·

· · · ·      Angelou's assistance on the flutter.··Still25·
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· · · ·      they rise and still we rise with them.··Here·1·

· · · ·      we are together, tall, proud like the trees·2·

· · · ·      that we love.··Roots deep.··Oh Caroline, oh·3·

· · · ·      Caroline, what you wrought is beautiful.·4·

· · · ·      Strong women, wise men.··You would be so·5·

· · · ·      proud.·6·

· · · · · · · · · ··                   The cemetery on the hills is·7·

· · · ·      full of gallant savagery, frozen in stone,·8·

· · · ·      some 18,000 of them.··I have not yet been·9·

· · · ·      invited to participate in their hearing10·

· · · ·      process for the grocery store that will11·

· · · ·      surely be disrupting their rest soon enough.12·

· · · · · · · · · ··                   I presume I will read about it13·

· · · ·      any day.··Old Dominion's new future is14·

· · · ·      rushing fast at it.··A place where we will15·

· · · ·      listen, finally, to the souls of Black folk.16·

· · · ·      Invisible man among the oaks no more.17·

· · · · · · · · · ··                   Here we rise in electron boxes18·

· · · ·      collectively.··Seizing hold of a memory as19·

· · · ·      it flashes up in a moment of danger.··Still20·

· · · ·      we rise with them.21·

· · · · · · · · · ··                   From every corner the22·

· · · ·      thunderous applause, the emanating contagion23·

· · · ·      from every corner.··And we judge the bitter24·

· · · ·      fruit from the burning summer harvest.25·
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· · · ·      Still we -- still they rise and we rise with·1·

· · · ·      them.··Weary commissioners, on hour six or·2·

· · · ·      month eight, FOIA'd 'til kingdom come where·3·

· · · ·      Caroline awaits.··Still they rise and we·4·

· · · ·      rise with them.··Join us.··Thank you so·5·

· · · ·      much.·6·

··7·

· · · · · · · ··               MS. BERNDT:··Okay.··The next·8·

· · · ·      speaker is Rashad Pearson.··And Mr. Pearson·9·

· · · ·      has up to three minutes.10·

·11·

· · · · · · · ··               MS. TRETINA:··Rashad Pearson is not12·

· · · ·      on the webinar.··I do not see the name under13·

· · · ·      the R's or the P's.14·

·15·

· · · · · · · ··               MS. BERNDT: Okay, then let's move16·

· · · ·      --17·

·18·

· · · · · · · ··               MS. TRETINA:··Okay.19·

·20·

· · · · · · · ··               MS. BERNDT:··Let's move on to Erika21·

· · · ·      Yalowitz, who has up to three minutes.22·

·23·

· · · · · · · ··               MS. TRETINA:··Okay.··There are two24·

· · · ·      Erika Yalowitz's on.··I will unmute the25·
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· · · ·      first one I see and see if that's the real·1·

· · · ·      one.··Okay, I've unmuted the first Erika I·2·

· · · ·      see on the attendee list.··Erika?·3·

··4·

· · · · · · · ··               MS. BERNDT:··Erika, are you there?·5·

··6·

· · · · · · · ··               MS. TRETINA:··All right.··I'll·7·

· · · ·      unmute the second one I see.··And one of the·8·

· · · ·      two Erika's can speak.··Unmute yourself.·9·

·10·

· · · · · · · ··               MS. BERNDT:··Yeah, she needs to11·

· · · ·      unmute herself.12·

·13·

· · · · · · · ··               MS. TRETINA:··Yeah.··If you look at14·

· · · ·      the webinar control panel, you'll probably15·

· · · ·      see a little icon, red --16·

·17·

· · · · · · · ··               MS. YALOWITZ:··Okay, can you hear18·

· · · ·      me?19·

·20·

· · · · · · · ··               MS. TRETINA:··Yes, we can hear you.21·

·22·

· · · · · · · ··               MS. BERNDT:··Yes.23·

·24·

· · · · · · · ··               MS. YALOWITZ:··Thank you.··My name25·
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· · · ·      is Erika Yalowitz -- Erika Yalowitz and I am·1·

· · · ·      a Northern Virginia resident concerned, like·2·

· · · ·      many others in the Commonwealth about how·3·

· · · ·      this project in Hanover County and how --·4·

· · · ·      well, if -- favoring construction of this·5·

· · · ·      commercial site on an archeological and·6·

· · · ·      ecological site that may set precedent for·7·

· · · ·      how we relate to our environment and our·8·

· · · ·      Black and Brown communities in Virginia.·9·

· · · · · · · · · ··                   I welcome the progress of10·

· · · ·      every local community and every individual's11·

· · · ·      right to access good quality goods.··But it12·

· · · ·      would not be coherent for a business that13·

· · · ·      prides itself in its wholesome products and14·

· · · ·      services to continue its pursuit to15·

· · · ·      eliminate these wetlands and -- which would16·

· · · ·      have a permanent negative affect on both the17·

· · · ·      environment and the community.18·

· · · · · · · · · ··                   In addition, there is no time19·

· · · ·      more appropriate than Black History Month to20·

· · · ·      recognize that lives of the people whose21·

· · · ·      body repose there matter.··Their descendants22·

· · · ·      matter and the life of every Black and Brown23·

· · · ·      person in this community and Virginia24·

· · · ·      matter.··This is an archeological site and25·
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· · · ·      it should be treated with the same respect·1·

· · · ·      and consideration that others -- that any·2·

· · · ·      other site for white notable people would·3·

· · · ·      be.·4·

· · · · · · · · · ··                   I urge you to please listen to·5·

· · · ·      the voices of the constituents here exposing·6·

· · · ·      so many reasons to reconsider the permit for·7·

· · · ·      this project and make the right decision by·8·

· · · ·      the people you serve, not just the·9·

· · · ·      businesses that benefit from selling to your10·

· · · ·      constituents.··Thank you so much for your11·

· · · ·      time.12·

·13·

· · · · · · · ··               MS. BERNDT:··The next speaker is14·

· · · ·      Ankur Bhaskar, and he has up to three15·

· · · ·      minutes.16·

·17·

· · · · · · · ··               MR. BHASKAR:··Can everyone hear me18·

· · · ·      okay?19·

·20·

· · · · · · · ··               MS. BERNDT:··Yes, sir.21·

·22·

· · · · · · · ··               MR. BHASKAR:··All right, here we23·

· · · ·      go.··So hello.··My name is Ankur Bhaskar.24·

· · · ·      And I am also with Sunrise Richmond or25·

COMMONWEALTH REPORTERS, LLC    804-859-2051



Page 436

· · · ·      Sunrise RVA.··Like many of my peers who are·1·

· · · ·      a part of that group who have spoken right·2·

· · · ·      now and in previous hearings, I am against·3·

· · · ·      the building of this distribution center for·4·

· · · ·      Wegmans.·5·

· · · · · · · · · ··                   To build anything on unmarked·6·

· · · ·      slave burial grounds, given the painful·7·

· · · ·      history of African-Americans in this country·8·

· · · ·      have had to go through.·9·

· · · · · · · · · ··                   Starting with slavery in this10·

· · · ·      very state when the first ship arrived in11·

· · · ·      Jamestown, to Jim Crow, to segregation and12·

· · · ·      now today with the social unrest that we've13·

· · · ·      seen gone on, would be an insult to the14·

· · · ·      Brown Grove community.15·

· · · · · · · · · ··                   To build this complex in this16·

· · · ·      area, for many, is the closest thing to17·

· · · ·      their ancestral history that they've had --18·

· · · ·      unlike most people in this country who are19·

· · · ·      -- who know their roots.20·

· · · · · · · · · ··                   And as of right now, Wegmans21·

· · · ·      hasn't even applied for an anticipatory22·

· · · ·      burial permit for re-locating the graves,23·

· · · ·      further spitting on the legacy of the24·

· · · ·      community that they wish to come to do25·
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· · · ·      business in.··As if moving them, to begin·1·

· · · ·      with, isn't an insult in and of itself.·2·

· · · ·      Additionally, as cited in the Richmond·3·

· · · ·      Times-Dispatch article of this past July,·4·

· · · ·      it's not just much of the Brown Grove·5·

· · · ·      community who will have grievances with this·6·

· · · ·      project.·7·

· · · · · · · · · ··                   Many in white suburban·8·

· · · ·      neighborhoods have been speaking out against·9·

· · · ·      this project due to the grave potential10·

· · · ·      health risks as mentioned here today,11·

· · · ·      including damage done to the wetlands, some12·

· · · ·      of which may be permanent.13·

· · · · · · · · · ··                   And furthermore, we still14·

· · · ·      currently don't know the potential damage to15·

· · · ·      the drinking water building the center may16·

· · · ·      do, which potentially may create another17·

· · · ·      public health crisis in our water akin to18·

· · · ·      that of Flint, Michigan.19·

· · · · · · · · · ··                   My Virginia House delegate,20·

· · · ·      Elizabeth Guzman, from HD 31 -- who I am21·

· · · ·      proud to have as my delegate and who I22·

· · · ·      believe is supposed to be here with us today23·

· · · ·      -- has written a letter urging the rejection24·

· · · ·      of this permit and has even invited the DEQ25·
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· · · ·      to speak to her office further, which as far·1·

· · · ·      as we're aware, they haven't gotten back to·2·

· · · ·      her on.··And considering some of the·3·

· · · ·      admittedly mishaps on their part, it doesn't·4·

· · · ·      surprise me that they haven't.·5·

· · · · · · · · · ··                   As someone has mentioned here·6·

· · · ·      -- at least one person has mentioned,·7·

· · · ·      there's already an alternative site proposed·8·

· · · ·      where Wegmans can build in Hanover County·9·

· · · ·      without damaging the Brown Grove community10·

· · · ·      or causing any environmental consequences.11·

· · · · · · · · · ··                   So as to why Wegmans has yet12·

· · · ·      to see -- to seek this permit and go forward13·

· · · ·      with the alternative proposal is beyond me.14·

· · · ·      And can only be deduced by many of us that15·

· · · ·      the corporation has no regard towards16·

· · · ·      racial, social nor environmental equity.17·

· · · · · · · · · ··                   And that this Board, for all18·

· · · ·      this outcry to be going on since this past19·

· · · ·      summer regarding the distribution center,20·

· · · ·      all the way up until now -- here at the end21·

· · · ·      of February -- is complicit in white22·

· · · ·      supremacy.··To end my time, I'll read a23·

· · · ·      passage of a poem named from One with Others24·

· · · ·      by C. D. Wright.··People who study the dingy25·
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· · · ·      senile clouds for a sign, people did what·1·

· · · ·      they have done.··A town, a time and a woman·2·

· · · ·      who lived there and left undone what they·3·

· · · ·      ought not to have did.··So I'll have you all·4·

· · · ·      think about that as you go home tonight as I·5·

· · · ·      know you're already very tired.··Thank you.·6·

··7·

· · · · · · · ··               MS. BERNDT:··The next speaker is·8·

· · · ·      Rashad Pearson.··Marilee can you -- where·9·

· · · ·      did -- there he is.··Marilee, can you unmute10·

· · · ·      him?11·

·12·

· · · · · · · ··               MS. TRETINA:··He's unmuted.13·

·14·

· · · · · · · ··               MS. BERNDT:··Yeah, go ahead.15·

·16·

· · · · · · · ··               MR. PEARSON:··Okay.17·

·18·

· · · · · · · ··               MS. BERNDT:··And you have up to19·

· · · ·      three -- up to three minutes.20·

·21·

· · · · · · · ··               MR. PEARSON:··Sounds great.··All22·

· · · ·      right.··My name is Rashad Pearson.··I'm a23·

· · · ·      resident of Chesapeake, Virginia.··So though24·

· · · ·      I'm not a resident there, I have taken a25·
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· · · ·      special interest in this issue and deeply do·1·

· · · ·      care about this matter.··That being said, I·2·

· · · ·      want to adamantly express my position·3·

· · · ·      against the building of the Wegmans·4·

· · · ·      Distribution Center in Hanover County in the·5·

· · · ·      location where it's currently slated to·6·

· · · ·      build.·7·

· · · · · · · · · ··                   The issue hits on two·8·

· · · ·      imperative environmental and social matters.·9·

· · · ·      The construction of the Wegmans Distribution10·

· · · ·      Center will be destroying massive amounts of11·

· · · ·      wetlands in Hanover County.12·

· · · · · · · · · ··                   Not only does this take away13·

· · · ·      an important aspect and character of the14·

· · · ·      area, but more importantly, it causes an15·

· · · ·      unfathomable amount of negative16·

· · · ·      environmental impacts from vegetation to17·

· · · ·      wildlife which will, in turn, cause a18·

· · · ·      negative impact on people.19·

· · · · · · · · · ··                   We, as a locality, a state and20·

· · · ·      even a nation all know we must consciously21·

· · · ·      improve to -- improve environmental matters.22·

· · · ·      Allowing this land to be destroyed only23·

· · · ·      exacerbates the environmental problems that24·

· · · ·      we know will result in grave consequences in25·
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· · · ·      the future. In that sense, we want to play·1·

· · · ·      our part in being the solution to the issue·2·

· · · ·      and not a part of the problem.··Another·3·

· · · ·      moralistic issue this violates is that·4·

· · · ·      Wegmans' center will be -- being built on a·5·

· · · ·      large slave burial site, thus desecrating·6·

· · · ·      the site.·7·

· · · · · · · · · ··                   This no -- this is known in --·8·

· · · ·      this known information by many people·9·

· · · ·      including residents and descendants of the10·

· · · ·      buried slaves on this site, whom of which11·

· · · ·      still pay homage to their ancestor buried12·

· · · ·      there.13·

· · · · · · · · · ··                   Particularly in a time as now14·

· · · ·      when we fight to improve the racial15·

· · · ·      relations and empathy for the cause of Black16·

· · · ·      lives.17·

· · · · · · · · · ··                   It would be outright18·

· · · ·      disrespectful to desecrate and destroy a19·

· · · ·      burial site of former slaves that were20·

· · · ·      forced to live, die and build this country21·

· · · ·      only to construct a building on top of them.22·

· · · ·      We must morally be better than this.··I do23·

· · · ·      support Wegmans' capitalistic venture to24·

· · · ·      improve and grow their business.··However,25·
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· · · ·      we can not give corporate gains precedent·1·

· · · ·      over environmental and moral issues.··There·2·

· · · ·      are many discrepancies with the process and·3·

· · · ·      transparency of the entire project.·4·

· · · · · · · · · ··                   We as a community on any level·5·

· · · ·      have to do better to take action based off·6·

· · · ·      what is right for the people of Hanover·7·

· · · ·      County, and not solely be motivated by the·8·

· · · ·      financial gains of a few.·9·

· · · · · · · · · ··                   I strongly have confidence10·

· · · ·      that we can go about this project in the11·

· · · ·      right way where both parties can win.··We12·

· · · ·      just have to work together and be willing to13·

· · · ·      work with one another.14·

· · · · · · · · · ··                   All that being said, Wegmans15·

· · · ·      Distribution Center should not be built in16·

· · · ·      the slated location.··Instead, let's work on17·

· · · ·      creating a cognitive solution where both18·

· · · ·      sides can and will win.··Thank you guys for19·

· · · ·      your time.20·

·21·

· · · · · · · ··               MS. BERNDT:··Madame Chair, I am22·

· · · ·      happy to report -- don't get overly excited23·

· · · ·      -- I'm calling the last speaker, Brian24·

· · · ·      Buniva.··And Mr. Buniva has up to 1525·
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· · · ·      minutes.·1·

··2·

· · · · · · · ··               MS. WOOD:··Okay.·3·

··4·

· · · · · · · ··               MR. HAYES:··And he'll use each and·5·

· · · ·      every one of them, too, won't you Brian?·6·

··7·

· · · · · · · ··               MS. BERNDT:··More than likely, he·8·

· · · ·      will.·9·

·10·

· · · · · · · ··               MR. BUNIVA:··Yes.··I think I'm11·

· · · ·      unmuted.··Am I?12·

·13·

· · · · · · · ··               MS. TRETINA:··Yes, you are.14·

·15·

· · · · · · · ··               MR. BUNIVA:··All right.16·

·17·

· · · · · · · ··               MR. HAYES:··Brian and I go way18·

· · · ·      back, so I'm just teasing him.19·

·20·

· · · · · · · ··               MR. BUNIVA:··Yeah.··Well, you know,21·

· · · ·      I'm technologically proficient, so I'm very22·

· · · ·      proud of the fact that I was able to unmute23·

· · · ·      myself.··I thank you all for your patience24·

· · · ·      and for your performance of your duties here25·
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· · · ·      today.··I was actually scheduled to be the·1·

· · · ·      first speaker when you get to the public·2·

· · · ·      comment period.·3·

· · · · · · · · · ··                   Unfortunately, I had to·4·

· · · ·      disengage because I'm -- I had to chair a·5·

· · · ·      meeting at the Virginia State Bar, which I'm·6·

· · · ·      president.··So I -- I appreciate the·7·

· · · ·      opportunity to come back and to be heard.·8·

· · · · · · · · · ··                   I was not -- unfortunately, I·9·

· · · ·      didn't hear everybody.··But I strongly10·

· · · ·      suspect you've heard a lot of what I was11·

· · · ·      already going to say.12·

· · · · · · · · · ··                   So I will try not to take 1513·

· · · ·      minutes, but perhaps just to spend a little14·

· · · ·      bit of time correcting some of the15·

· · · ·      misstatements that I heard before I had to16·

· · · ·      check out.··And there -- they go like this.17·

· · · · · · · · · ··                   First of all, it was stated by18·

· · · ·      the Wegmans' spokesperson that a site plan19·

· · · ·      had been approved by Hanover County,20·

· · · ·      including the Chesapeake Bay Preservation21·

· · · ·      area, so on.··That is untrue.··What was22·

· · · ·      approved during the zoning process was the23·

· · · ·      very concept plan -- site plan that has been24·

· · · ·      presented to you in the Board packet.··That25·
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· · · ·      was approved and was -- it's a conceptual·1·

· · · ·      plan, it is not the site plan.··So they have·2·

· · · ·      not gone through that process.·3·

· · · · · · · · · ··                   Secondly with respect to that,·4·

· · · ·      and I also note that was -- because that was·5·

· · · ·      raised in the zoning case that I am handling·6·

· · · ·      for seven people that live both in the·7·

· · · ·      subdivisions and also on Ashcake Road.·8·

· · · · · · · · · ··                   Second thing is that the --·9·

· · · ·      there was -- there seems to be a dialogue10·

· · · ·      saying that the alternatives for both the11·

· · · ·      Archie Cannon site and for the Graymont site12·

· · · ·      would be taken off the table.13·

· · · · · · · · · ··                   I think those were14·

· · · ·      alternatives three and four.··And I -- I15·

· · · ·      have to take issue with that for -- for this16·

· · · ·      reason.··One of the reasons given for Archie17·

· · · ·      Cannon is because they would have to go18·

· · · ·      through a zoning process.19·

· · · · · · · · · ··                   Well, that's exactly what they20·

· · · ·      did on this site.··They walked through a21·

· · · ·      zoning process to get a special exception to22·

· · · ·      the zoning and also to have some amendments23·

· · · ·      to proffers that had been put in place for24·

· · · ·      the protection of the neighborhood in 1995.25·
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· · · ·      And those were generally alleviated.··Those·1·

· · · ·      two issues are subject to the litigation·2·

· · · ·      that I mentioned.··But to say that they·3·

· · · ·      could not go through a zoning process on the·4·

· · · ·      Archie Cannon site is simply untrue.·5·

· · · · · · · · · ··                   In fact, had they done that, I·6·

· · · ·      strongly suspect that my clients and many of·7·

· · · ·      the people that you've heard speaking today·8·

· · · ·      would've been there to help them, to support·9·

· · · ·      them.10·

· · · · · · · · · ··                   And in fact, we have offered11·

· · · ·      -- we are not opposed to Wegmans.··In fact,12·

· · · ·      I had their crab cakes last night.··We love13·

· · · ·      Wegmans.··We just know that this is the14·

· · · ·      wrong site.15·

· · · · · · · · · ··                   And why is it the wrong site?16·

· · · ·      It's the wrong site because it is not the17·

· · · ·      least environmentally damaging practicable18·

· · · ·      alternative, it is the most damaging.19·

· · · · · · · · · ··                   There are -- there have been20·

· · · ·      misrepresentations of information during the21·

· · · ·      course of -- since this application was22·

· · · ·      first filed in December of 2020.··So over a23·

· · · ·      year there's been misinformation submitted.24·

· · · ·      Information such as the permit impact -- the25·
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· · · ·      wetlands impacts are only going to be six·1·

· · · ·      acres that will be permanently destroyed.·2·

· · · ·      Everybody knew that was untrue.·3·

· · · · · · · · · ··                   And in fact, there is an email·4·

· · · ·      from the Corps of Engineers project manager·5·

· · · ·      on this, who has since been taken off the·6·

· · · ·      project, where she says we have repeatedly·7·

· · · ·      identified a restrictive clay layer·8·

· · · ·      extending to four plus vertical feet below·9·

· · · ·      ground.10·

· · · · · · · · · ··                   We were unable to ascertain11·

· · · ·      the depth of the restrictive clay layer12·

· · · ·      because our hand augers are not long enough.13·

· · · ·      The soil boring logs will provide additional14·

· · · ·      information with regard to the thickness of15·

· · · ·      the clay.16·

· · · · · · · · · ··                   But we are not provided with17·

· · · ·      the logs.··The restrictive clay layer could18·

· · · ·      extend deep into the soil profile.··So to19·

· · · ·      consider that inundation is merely20·

· · · ·      ephemeral, I would expect the water to21·

· · · ·      disappear in 24 to 48 hours, which it did22·

· · · ·      not.··Let's say one week, the water should23·

· · · ·      dissipate with unleak -- one week.··The24·

· · · ·      water did not recede and never reached the25·
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· · · ·      highest level of water marks observed on the·1·

· · · ·      trees.··We factored the unusual amount of·2·

· · · ·      rainfall into our review and hypothesized·3·

· · · ·      that during a normal year, early in the·4·

· · · ·      growing season, we would expect the water·5·

· · · ·      level to be 10 inch and shallow --·6·

· · · ·      shallower, which it did not.·7·

· · · · · · · · · ··                   The elevation of water did not·8·

· · · ·      appear to recede at all as judged by the·9·

· · · ·      water marks on the trees.··This email has10·

· · · ·      been previously submitted.11·

· · · · · · · · · ··                   It is dated September 3rd and12·

· · · ·      it is a colloquy between Elaine Holley and13·

· · · ·      the counsel for Airpark Associates.··And14·

· · · ·      this is the interesting thing.15·

· · · · · · · · · ··                   The Corps' information says16·

· · · ·      that they were -- had permission to do17·

· · · ·      anything they wanted on that site.18·

· · · ·      Ms. Holley says, and I quote, we had19·

· · · ·      permission -- this is in August.20·

· · · · · · · · · ··                   We had permission to review21·

· · · ·      only the two mosaic areas of the site.··Only22·

· · · ·      those, period.··She then apologized for her23·

· · · ·      mistakes and then says, by the way, I've24·

· · · ·      been taken off the project.··So folks, you25·
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· · · ·      take a look at the wetlands map.··It's·1·

· · · ·      interesting to me how the green filling of·2·

· · · ·      wetlands suddenly stops at the property·3·

· · · ·      boundary.·4·

· · · · · · · · · ··                   The fact of the matter is,·5·

· · · ·      that wetland surface flow continues into·6·

· · · ·      Totopotomoy -- I can never say this right --·7·

· · · ·      Creek and -- on the -- on the southwest·8·

· · · ·      side, and on the southeast side into Kersey·9·

· · · ·      Creek.10·

· · · · · · · · · ··                   Which means, under the11·

· · · ·      Chesapeake Bay Preservation Act -- and I12·

· · · ·      know we're not dealing with that here, but I13·

· · · ·      need to say this.··That will have a buffer14·

· · · ·      of 100 feet around all of those wetlands if15·

· · · ·      it's applied properly.16·

· · · · · · · · · ··                   And of course, who applies it?17·

· · · ·      It's Hanover County, which voted for this18·

· · · ·      project on a four to three vote.··Deeply19·

· · · ·      divided vote.20·

· · · · · · · · · ··                   The -- another point that I'd21·

· · · ·      like to -- so I guess what I'm trying to say22·

· · · ·      is yes, I guess the -- the applicant gets to23·

· · · ·      define the project purpose.··But that24·

· · · ·      project purpose doesn't mean that we get to25·
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· · · ·      do whatever the heck we want, particularly·1·

· · · ·      destroying this volume of wetlands.··What it·2·

· · · ·      means is that if they can avoid by going to·3·

· · · ·      a different site or if they can minimize by·4·

· · · ·      using a different configuration -- even·5·

· · · ·      though it may not be their optimum·6·

· · · ·      configuration.·7·

· · · · · · · · · ··                   They have two other warehouses·8·

· · · ·      that don't have this L-shape.··Why this one·9·

· · · ·      at the expense of 15 acres of wetlands?10·

· · · ·      There's no reason for it except that they've11·

· · · ·      got the power.··Now you have the power.12·

· · · · · · · · · ··                   The law, of course, gives you13·

· · · ·      that power to be independent and to rely on14·

· · · ·      your own good judgment and information15·

· · · ·      provided to you.··In this case, you've had a16·

· · · ·      wealth of information.17·

· · · · · · · · · ··                   The Board book has -- says18·

· · · ·      what it says, but there's also been a great19·

· · · ·      deal of information submitted by my clients20·

· · · ·      and many others.··And a permit shall only be21·

· · · ·      issued if the Board finds that the effect of22·

· · · ·      the impact, together with other existing or23·

· · · ·      proposed impacts to wetlands, will not cause24·

· · · ·      or contribute a significant impairment to25·
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· · · ·      State waters.··That's your duty.··And·1·

· · · ·      Melanie, I've also known for many years,·2·

· · · ·      talked about the Sierra Club versus State·3·

· · · ·      Water Control Board case at the very·4·

· · · ·      beginning -- or at some point in her·5·

· · · ·      presentations.·6·

· · · · · · · · · ··                   Just -- you know, just to·7·

· · · ·      clarify things a little bit.··What that case·8·

· · · ·      did is it applied the arbitrary and·9·

· · · ·      capricious standard and said, the Board was10·

· · · ·      not arbitrary.11·

· · · · · · · · · ··                   It didn't say the Board was12·

· · · ·      right.··And what the -- and I don't know if13·

· · · ·      it was right or wrong.··I'm not bringing14·

· · · ·      that up.15·

· · · · · · · · · ··                   But I'm saying, your duty is16·

· · · ·      not to be just above being arbitrary and17·

· · · ·      capricious.··Your duty is to protect the18·

· · · ·      wetlands if you can.··And you can in this19·

· · · ·      case.20·

· · · · · · · · · ··                   So with that, I -- the -- take21·

· · · ·      a look -- I don't know why you could22·

· · · ·      continue to rely upon wetlands -- I'm sorry,23·

· · · ·      Wegmans' application information.··They have24·

· · · ·      had to revise their wetlands impact study25·
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· · · ·      twice.··They have had to revise their·1·

· · · ·      secondary impacts study twice.··And they·2·

· · · ·      have revised their cost alternatives·3·

· · · ·      analysis twice within two months of each·4·

· · · ·      other.·5·

· · · · · · · · · ··                   And that is particularly·6·

· · · ·      interesting.··If you compare table one in·7·

· · · ·      the Board book to table two.··Table one was·8·

· · · ·      submitted in October 2020 and table two was·9·

· · · ·      in December 2020.10·

· · · · · · · · · ··                   And they said for the Archie11·

· · · ·      Cannon site, the cost for them to develop12·

· · · ·      would be almost $28M, whereas the Airpark13·

· · · ·      site would only be $6.2M.14·

· · · · · · · · · ··                   Then you go back to table two15·

· · · ·      after they took out $11M that the Town of16·

· · · ·      Ashland never required.··If you take out17·

· · · ·      this lost -- I've never even heard of this18·

· · · ·      one until this case.19·

· · · · · · · · · ··                   The lost opportunity cost, I20·

· · · ·      guess, is basically what it's saying of --21·

· · · ·      of 39 weeks times $150,000.00 per week lost22·

· · · ·      opportunity for them.··Well, guess how long23·

· · · ·      the zoning in Chesterfield -- I mean, in24·

· · · ·      Hanover is taking them?··That is -- that --25·
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· · · ·      it took -- I think it was 20 weeks to get·1·

· · · ·      the zoning.··And then the litigation's been·2·

· · · ·      going on, so there's a total of 80 weeks.·3·

· · · · · · · · · ··                   If they'd just gone to Archie·4·

· · · ·      Cannon in the first place, they could've·5·

· · · ·      gotten that zoning with a great deal of·6·

· · · ·      community support and they'd be on their way·7·

· · · ·      and we wouldn't be here.·8·

· · · · · · · · · ··                   You wouldn't have had this·9·

· · · ·      long, long day and long night.··Now when --10·

· · · ·      when an applicant consistently mistakes --11·

· · · ·      I'll just call it a mistake, I won't call it12·

· · · ·      intentional -- mistakes critical information13·

· · · ·      throughout the entire process, they are14·

· · · ·      entitled to zero deference.15·

· · · · · · · · · ··                   Zero deference.··They have16·

· · · ·      used up their rights by -- to be relied upon17·

· · · ·      because they have provided unreliable18·

· · · ·      information.19·

· · · · · · · · · ··                   So -- and when you -- by the20·

· · · ·      way, comparing table two to table one, the21·

· · · ·      difference is, gosh, I think it's about $3M,22·

· · · ·      something like that.··I -- you guys have a23·

· · · ·      slide on it.··This is a $220M proposed24·

· · · ·      project.··Wetlands are -- under your own25·
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· · · ·      guidance documents, wetlands are supposed to·1·

· · · ·      be viewed by this Board and DEQ to recognize·2·

· · · ·      the irreplaceable value and man's dependence·3·

· · · ·      on them to maintain an environment·4·

· · · ·      acceptable to society and to preserve and·5·

· · · ·      protect them from damaging misuses.·6·

· · · · · · · · · ··                   Granting this permit is a·7·

· · · ·      damaging misuse to the wetlands.··Lastly, I·8·

· · · ·      heard my good friend Mr. Hayes say earlier·9·

· · · ·      in the day, well, I guess you can't consider10·

· · · ·      the Graymont site any more.11·

· · · · · · · · · ··                   And you can't consider Archie12·

· · · ·      Cannon any more because of the change in13·

· · · ·      zoning.··And because Archie Cannon -- and14·

· · · ·      because of the new developer for a15·

· · · ·      distribution center on the Graymont site.16·

· · · · · · · · · ··                   But I believe the law actually17·

· · · ·      is that you consider alternatives at the18·

· · · ·      time that are available at the time the19·

· · · ·      application is filed.20·

· · · · · · · · · ··                   At the time that the project21·

· · · ·      enters the market, so to -- so to speak.22·

· · · ·      Because they chose a bad site, meaning this23·

· · · ·      site, to say nothing of -- and I'm not going24·

· · · ·      to speak on the environmental justice25·
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· · · ·      issues.··I don't live there.··All I is that·1·

· · · ·      I -- that -- that it is something that you·2·

· · · ·      all have to consider.·3·

· · · · · · · · · ··                   And the Agency -- not the --·4·

· · · ·      the DEQ has been overturned through the·5·

· · · ·      State Water Control Board agency for failure·6·

· · · ·      to do it properly once already this year.·7·

· · · ·      Actually, last year, 2020.·8·

· · · · · · · · · ··                   That -- that when you put all·9·

· · · ·      of that together, you have to consider the10·

· · · ·      alternatives that they considered.··Now,11·

· · · ·      they also limited their alternatives search.12·

· · · · · · · · · ··                   What's the difference between,13·

· · · ·      you know, Ashland and -- and this location14·

· · · ·      in terms of its access to 95?··Nothing.15·

· · · ·      Stop -- do not let them get away with this.16·

· · · · · · · · · ··                   We -- I have offered the17·

· · · ·      assistance of my clients and myself to help18·

· · · ·      the Secretary of Commerce and Trade to look19·

· · · ·      at alternatives together, and to help bring20·

· · · ·      this project into Virginia.··I -- I -- we21·

· · · ·      have done everything we can.··This is just22·

· · · ·      the wrong site.··They are -- this can not be23·

· · · ·      allowed to continue.··There's no magic about24·

· · · ·      Hanover County.··They want to say -- what'd25·
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· · · ·      they say?··They wanted -- their goal is to·1·

· · · ·      reduce the annual road miles if it's in·2·

· · · ·      Hanover.··And that's why they have to·3·

· · · ·      Hanover County.·4·

· · · · · · · · · ··                   That has nothing to do with·5·

· · · ·      the wetlands analysis.··Please, please.·6·

· · · ·      They are putting this in the middle of a·7·

· · · ·      residential neighborhood.··One of my clients·8·

· · · ·      is literally across the street of Ashcake·9·

· · · ·      Road.10·

· · · · · · · · · ··                   The rest are in the11·

· · · ·      subdivision on the southeast side of the12·

· · · ·      property.··There is no reason for this13·

· · · ·      permit to be granted and it should be14·

· · · ·      denied.··I know that's not done very often.15·

· · · · · · · · · ··                   But I am imploring you to do16·

· · · ·      it in this case.··I will rest there.··If17·

· · · ·      there are any questions, I'll do my very18·

· · · ·      best to answer them.19·

·20·

· · · · · · · ··               MR. HAYES:··All right.··Madame21·

· · · ·      Chair, I've got a question.··Brian, good to22·

· · · ·      hear from you.23·

·24·

· · · · · · · ··               MS. WOOD:··Mr. Hayes.25·
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· · · · · · · ··               MR. HAYES:··We heard earlier today·1·

· · · ·      that the Archie Cannon site -- the Town of·2·

· · · ·      Ashland had prohibited use of the site for a·3·

· · · ·      distribution center.··What did that mean,·4·

· · · ·      just that you had to have a special use·5·

· · · ·      permit for it or -- or --·6·

··7·

· · · · · · · ··               MR. BUNIVA:··Right.·8·

··9·

· · · · · · · ··               MR. HAYES:··-- what exactly did --10·

·11·

· · · · · · · ··               MR. BUNIVA:··Yeah, it didn't -- it12·

· · · ·      wasn't prohibitive.··What they did is they13·

· · · ·      created -- there was a prior developer14·

· · · ·      called Scannelli, I think it was the name,15·

· · · ·      or Scannell -- for that site.16·

· · · · · · · · · ··                   And they were coming in under17·

· · · ·      a -- an industrial zoning that -- that was18·

· · · ·      for by-right.··Well, the county was19·

· · · ·      concerned -- I mean, the town -- as I20·

· · · ·      understand it -- was concerned that they21·

· · · ·      didn't have enough control over a by-right22·

· · · ·      use of that size.··So they amended the23·

· · · ·      zoning ordinance, took it out of that zoning24·

· · · ·      district and it in a new one and -- and said25·
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· · · ·      you can have a distribution center if you·1·

· · · ·      get it with a conditional use permit.·2·

··3·

· · · · · · · ··               MR. HAYES:··Okay.·4·

··5·

· · · · · · · ··               MR. BUNIVA:··They never did -- they·6·

· · · ·      never applied for that.··But I -- I'm at a·7·

· · · ·      loss to know why the Town of Ashland --·8·

· · · ·      well, it's no good to have a -- a zoning·9·

· · · ·      application in the Town of Ashland.··But10·

· · · ·      it's just fine to do it in the -- in the11·

· · · ·      County of Hanover.12·

·13·

· · · · · · · ··               MR. HAYES:··So if they wanted to14·

· · · ·      come to the Archie Cannon site, they'd have15·

· · · ·      to file a application for a conditional use16·

· · · ·      permit.··And it would still be possible that17·

· · · ·      could be permitted there.··Is that what18·

· · · ·      you're saying?19·

·20·

· · · · · · · ··               MR. BUNIVA:··Absolutely right.21·

·22·

· · · · · · · ··               MR. HAYES:··Okay.··Now, when you23·

· · · ·      said that they didn't look at any other24·

· · · ·      alternatives, we heard testimony this25·
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· · · ·      morning from the company -- I think they·1·

· · · ·      looked at 15 sites, not just in Hanover·2·

· · · ·      County, but from North Carolina on up·3·

· · · ·      through Virginia.·4·

··5·

· · · · · · · ··               MR. BUNIVA:··Mm-hmm.·6·

··7·

· · · · · · · ··               MR. HAYES:··Were you aware of that?·8·

··9·

· · · · · · · ··               MR. BUNIVA:··No.··And they haven't10·

· · · ·      provided that information to -- to --11·

· · · ·      certainly not to me.··I don't know if they12·

· · · ·      supplied it to the Board, other than to just13·

· · · ·      say that here.··But what their application14·

· · · ·      gave you was five -- was four alternatives15·

· · · ·      or five alternatives and the proposed site.16·

·17·

· · · · · · · ··               MR. HAYES:··Yeah, I think it was18·

· · · ·      Mr. Aken with the company that said they had19·

· · · ·      looked at -- at -- I think it was 15 sites.20·

· · · ·      I may be wrong, but it was somewhere in that21·

· · · ·      neighborhood.22·

·23·

· · · · · · · ··               MR. BUNIVA:··Mm-hmm.24·

·25·
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· · · · · · · ··               MR. HAYES:··And that they had --·1·

··2·

· · · · · · · ··               MR. BUNIVA:··That's not --·3·

··4·

· · · · · · · ··               MR. HAYES:··Before they -- before·5·

· · · ·      they went into the market looking for a·6·

· · · ·      site, they had looked at a bunch of·7·

· · · ·      different sites.··So they had -- they had·8·

· · · ·      done that before market entry, which would·9·

· · · ·      be consistent with the Bersani case.10·

· · · · · · · · · ··                   So I just didn't know if you11·

· · · ·      had a comment on that.··But obviously, you12·

· · · ·      hadn't heard that.13·

·14·

· · · · · · · ··               MR. BUNIVA:··No, I -- I had not15·

· · · ·      heard that.··It doesn't surprise me.··I --16·

· · · ·      for eight years, I was in-house counsel for17·

· · · ·      a corporation that bought and sold sites all18·

· · · ·      the time and relocated factories.··And in19·

· · · ·      fact, you know, you go through sort of a20·

· · · ·      wide net.··But if you're, you know,21·

· · · ·      environmental is one issue.··But here what22·

· · · ·      they're -- what they're most concerned23·

· · · ·      about, according to Mr. Aken, was to reduce24·

· · · ·      the annual road miles that they have to25·
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· · · ·      drive their products to to get to their·1·

· · · ·      stores.··So --·2·

··3·

· · · · · · · ··               MR. HAYES:··Well, that certainly·4·

· · · ·      was a concern that he mentioned.··I'm not·5·

· · · ·      sure it was the biggest concern, but it was·6·

· · · ·      one that he mentioned.··So anyway, that's --·7·

· · · ·      that's all the questions, I had, Brian.·8·

··9·

· · · · · · · ··               MR. BUNIVA:··Thank you.10·

·11·

· · · · · · · ··               MR. HAYES:··I hope you're doing12·

· · · ·      well.13·

·14·

· · · · · · · ··               MR. BUNIVA:··I am, thank you.15·

·16·

· · · · · · · ··               MR. HAYES:··You know, Brian and I17·

· · · ·      go back a while back.··Just -- when Brian's18·

· · · ·      little girls used to go camping with him,19·

· · · ·      they would borrow my little boy's sleeping20·

· · · ·      bags.··And one of them actually pee'd in one21·

· · · ·      of the sleeping bags.22·

·23·

· · · · · · · ··               MR. BUNIVA:··No.··That is not true.24·

· · · ·      Your -- your admonition to me was don't let25·
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· · · ·      them do that.··And I didn't.·1·

··2·

· · · · · · · ··               MR. HAYES:··Anyway, that's all the·3·

· · · ·      questions I have.·4·

··5·

· · · · · · · ··               MR. BUNIVA:··Thank you.·6·

··7·

· · · · · · · ··               MS. BERNDT:··I'm trying to unmute·8·

· · · ·      myself.·9·

·10·

· · · · · · · ··               MS. WOOD:··And that, obviously, is11·

· · · ·      the conclusion of the public comment period.12·

· · · ·      You know, at this point --13·

·14·

· · · · · · · ··               MS. BERNDT:··Madame Chair?15·

·16·

· · · · · · · ··               MS. WOOD:··Yes.17·

·18·

· · · · · · · ··               MS. BERNDT:··That was -- I'm not19·

· · · ·      taking that back.··That's the end of the20·

· · · ·      public speakers.··But I'm just reminding you21·

· · · ·      that you had indicated to Wegmans that at22·

· · · ·      the very end if they had a few points they23·

· · · ·      wanted to make from their five-minute24·

· · · ·      presentation that they didn't do earlier,25·
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· · · ·      that you would give them that opportunity.·1·

· · · ·      So I didn't know --·2·

··3·

· · · · · · · ··               MS. WOOD:··I did say that.··Are·4·

· · · ·      they still with us?·5·

··6·

· · · · · · · ··               MS. BERNDT:··I imagine so.·7·

· · · ·      Marilee, can you unmute John or Dan?·8·

··9·

· · · · · · · ··               MS. TRETINA:··Yeah.··Yes, I can.10·

· · · ·      John is unmuted.11·

·12·

· · · · · · · ··               MR. LAIN:··Great.··We've been13·

· · · ·      having -- in this room, we've been having14·

· · · ·      feedback problems.··So I hate this question15·

· · · ·      to ask, but I will go ahead and do the16·

· · · ·      cliché.··Can you hear me?17·

·18·

· · · · · · · ··               MS. TRETINA:··Yes.19·

·20·

· · · · · · · ··               MR. LAIN:··Clearly?21·

·22·

· · · · · · · ··               MS. TRETINA:··Yes.23·

·24·

· · · · · · · ··               MR. LAIN:··Okay.··Because y'all --25·
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· · · ·      our speaker's gone.··Yeah, I -- I would like·1·

· · · ·      to say a couple of things.··I know -- first,·2·

· · · ·      thank you all so very much for your patience·3·

· · · ·      and for doing this today.·4·

· · · · · · · · · ··                   And I -- I want to be as quick·5·

· · · ·      as possible right now and get back to·6·

· · · ·      answering questions if you have them.··But I·7·

· · · ·      do have to -- have to say just a couple·8·

· · · ·      things real quick.·9·

· · · · · · · · · ··                   First, with respect of amount10·

· · · ·      of wetlands and the delineation, the Corps11·

· · · ·      has issued an approved jurisdictional12·

· · · ·      determination that really is your gold13·

· · · ·      standard.14·

· · · · · · · · · ··                   There have been a lot of talk15·

· · · ·      about what else there might be or might not16·

· · · ·      be.··But that AJD that was allowed -- the17·

· · · ·      Corps had access all over the site.··They18·

· · · ·      could've gone anywhere they wanted to go.19·

· · · · · · · · · ··                   So there really should be no20·

· · · ·      question about the -- the number of wetlands21·

· · · ·      on the site, because that AJD shuts them22·

· · · ·      down.··I want to hit on what Brian was just23·

· · · ·      saying about Archie Cannon.··Because you24·

· · · ·      know, it -- it just wasn't quite right.··The25·
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· · · ·      Archie Cannon site has been -- was·1·

· · · ·      previously zone M-1 and is still zoned M-1.·2·

· · · ·      The Town of Ashland changed its zoning·3·

· · · ·      ordinance in response to a request for a·4·

· · · ·      distribution center by Scannell to create an·5·

· · · ·      M-2 category.·6·

· · · · · · · · · ··                   M-2 allows distribution·7·

· · · ·      centers, M-1 prohibits distribution centers.·8·

· · · ·      There's no conditional use permit you can·9·

· · · ·      get, there's no special exception you can10·

· · · ·      get.11·

· · · · · · · · · ··                   If you're in that category,12·

· · · ·      you are prohibited from having a conditional13·

· · · ·      use for a distribution center.··So you could14·

· · · ·      re-zone, you would say, from M-1 to M-215·

· · · ·      where a distribution center would be16·

· · · ·      allowed.17·

· · · · · · · · · ··                   But when you consider the fact18·

· · · ·      that the Town of Ashland just nine months19·

· · · ·      ago specifically nuked that use, it's pretty20·

· · · ·      unlikely and it's not really reasonable to21·

· · · ·      think that the Town of Ashland would approve22·

· · · ·      a re-zoning to M-2.··And there's -- so that23·

· · · ·      -- so I just want to make clear how that24·

· · · ·      zoning works.··There's not a conditional use25·
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· · · ·      permit we can get.··And there's not as easy·1·

· · · ·      as just to say we can get re-zoning.·2·

· · · ·      Because typically, re-zoning is something·3·

· · · ·      you -- that you consider reasonable and for·4·

· · · ·      -- in your alternatives analysis.·5·

· · · · · · · · · ··                   But in this case because of·6·

· · · ·      the facts, it -- it really isn't.··You know,·7·

· · · ·      again, I -- I guess what I would really just·8·

· · · ·      like to say is I -- this is, you know, is·9·

· · · ·      emotional permit issue for a lot of people.10·

· · · · · · · · · ··                   I -- even for us.··I mean, I11·

· · · ·      do want to say because I think I have to say12·

· · · ·      it.··We have not been providing13·

· · · ·      misinformation to the Board.··When the --14·

· · · ·      you know, we are not responsible for the15·

· · · ·      jurisdictional determinations.16·

· · · · · · · · · ··                   That's determined by the17·

· · · ·      Corps, so we've been dealt with -- we've18·

· · · ·      given what we've dealt with, including at19·

· · · ·      the very beginning of this process at our20·

· · · ·      time of market entry.··We would've looked at21·

· · · ·      the jurisdictional determination from the22·

· · · ·      Corps that said there was roughly three23·

· · · ·      acres of wetlands out there.··We could only24·

· · · ·      deal with the information we were given.25·
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· · · ·      The site really is the least environmentally·1·

· · · ·      damaging practicable alternative for·2·

· · · ·      Wegmans.·3·

· · · · · · · · · ··                   If it weren't, trust me, they·4·

· · · ·      wouldn't -- they wouldn't put themselves·5·

· · · ·      through this because they would much rather·6·

· · · ·      build a site than spend all this time·7·

· · · ·      permitting.·8·

· · · · · · · · · ··                   So I -- I just do want to say,·9·

· · · ·      I really do -- you know, Wegmans is not an10·

· · · ·      irresponsible developer and we really have11·

· · · ·      not provided the Board and the staff12·

· · · ·      misinformation.13·

· · · · · · · · · ··                   And so I just -- I just want14·

· · · ·      to -- I'll wrap up and then we will answer15·

· · · ·      any questions you have.··Just to say, you16·

· · · ·      have had -- you know, the staff has done a17·

· · · ·      very thorough job of this.18·

· · · · · · · · · ··                   They have held our feet to the19·

· · · ·      fire throughout the process.··They've asked20·

· · · ·      us questions, you know, so -- and they've21·

· · · ·      made a professional recommendation to22·

· · · ·      approve the permit.··And I would just -- on23·

· · · ·      behalf of Wegmans, I would just ask that the24·

· · · ·      Board approve this permit as the staff25·
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· · · ·      recommends.··Thank you.·1·

··2·

· · · · · · · ··               MR. LOFTON:··Madame Chair, I have a·3·

· · · ·      couple of questions for the Wegmans'·4·

· · · ·      attorney.··You're on mute, Heather.·5·

··6·

· · · · · · · ··               MS. WOOD:··Yeah, I'm sorry about·7·

· · · ·      that.··Mr. Lofton, please proceed.·8·

··9·

· · · · · · · ··               MR. LOFTON:··Yeah, so I -- I10·

· · · ·      appreciate the explanation about the Archie11·

· · · ·      Cannon site.··But if that site is12·

· · · ·      considered, it certainly is a practicable13·

· · · ·      alternative.··And so I have two questions.14·

· · · · · · · · · ··                   The first question is, several15·

· · · ·      of the speakers, including the last speaker,16·

· · · ·      said that the law says that you look at17·

· · · ·      practicable alternatives at the time that18·

· · · ·      the -- the permit application is done.19·

· · · · · · · · · ··                   I'm -- I'm probably not saying20·

· · · ·      that correctly.··But if we -- if we looked21·

· · · ·      at it several years ago, do you -- do you22·

· · · ·      agree, Mr. Lain, that that's the law?··That23·

· · · ·      you -- that you looked at the fact that the24·

· · · ·      alternative --25·
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· · · · · · · ··               MR. LAIN:··I -- oh, sorry.··I guess·1·

· · · ·      I would say this.··I'm going to give you a·2·

· · · ·      lawyerly answer, Mr. Lofton.··Is that I --·3·

· · · ·      is that there is a case called the Bersani·4·

· · · ·      case.·5·

· · · · · · · · · ··                   It talks about that -- the·6·

· · · ·      market entry theory is what that's called.·7·

· · · ·      First, I think we satisfy that anyway.··But·8·

· · · ·      second, I'm not so sure that I would say·9·

· · · ·      that's the law in the Fourth Circuit10·

· · · ·      necessarily.11·

· · · · · · · · · ··                   It's never -- that case was12·

· · · ·      from the mid-80's, early 90's up in New York13·

· · · ·      or -- or some place in the northeast over a14·

· · · ·      shopping mall project.15·

· · · · · · · · · ··                   Totally -- very different16·

· · · ·      facts so I'm not so sure that that is the17·

· · · ·      law of -- how the Fourth Circuit would hear18·

· · · ·      it.19·

· · · · · · · · · ··                   But I also would say this, and20·

· · · ·      that the time of market entry, Wegmans was21·

· · · ·      dealing with the -- the 2018 delineation22·

· · · ·      from what the would've been given -- from23·

· · · ·      what the site owner relied on from the Corps24·

· · · ·      of Engineers.··And even later after the --25·
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· · · ·      the second delineation was done, we still·1·

· · · ·      have to rely on the delineations we are·2·

· · · ·      given.·3·

· · · · · · · · · ··                   Wegmans doesn't do the·4·

· · · ·      delineations.··So we're just taking the·5·

· · · ·      information that we have -- that we were·6·

· · · ·      given as we try to analyze different sites.·7·

· · · · · · · · · ··                   And we did try and go back to·8·

· · · ·      -- you know, because Wegmans really was·9·

· · · ·      trying to find, you know, what -- what is10·

· · · ·      going to work best, how can we do this?11·

· · · · · · · · · ··                   And so they -- they did go12·

· · · ·      back and look at Archie Cannon after the --13·

· · · ·      the second delineation.··That's when the14·

· · · ·      landowner said I've got a contract to sell15·

· · · ·      it to Scannell.16·

· · · · · · · · · ··                   That would've been in the fall17·

· · · ·      of 2020 -- sorry, sorry, the fall of 2019.18·

· · · ·      And so they were -- you know, they were19·

· · · ·      still -- they consistently took the20·

· · · ·      information they had and tried to make the21·

· · · ·      best decision they could with it.22·

·23·

· · · · · · · ··               MR. LOFTON:··So I -- I guess I'm --24·

· · · ·      I'm still unclear about Archie Cannon site.25·
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· · · ·      Put the zoning issue aside for just a second·1·

· · · ·      here.··Is the land available?··If the zoning·2·

· · · ·      was right, could you -- could you use that·3·

· · · ·      site?·4·

··5·

· · · · · · · ··               MR. LAIN:··Well, I think -- so, I·6·

· · · ·      can say two things.··The -- the availability·7·

· · · ·      is just part of it.··It's the fact that it's·8·

· · · ·      of the expense of it.·9·

· · · · · · · · · ··                   It's 1.6 times more expensive10·

· · · ·      has also made it an alternative that's not,11·

· · · ·      you know, what we consider practicable.··The12·

· · · ·      zoning makes it unavailable as a -- as13·

· · · ·      another matter.14·

· · · · · · · · · ··                   But as to whether it's for15·

· · · ·      sale or not right now, I -- I mean, I16·

· · · ·      confess I don't know for certain that it's17·

· · · ·      for sale, but I'm presuming it's probably18·

· · · ·      still -- you know, it may -- I'm not sure19·

· · · ·      who the broker is.··So it may be for sale.20·

· · · ·      Because I think the Scannell option fell21·

· · · ·      through after the zoning change.22·

·23·

· · · · · · · ··               MR. LOFTON:··Okay.··I'm -- I'm24·

· · · ·      having a hard time, I guess, saying that the25·
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· · · ·      increased costs to Wegmans is -- is worth 15·1·

· · · ·      acres of -- of wetlands.··So my -- my other·2·

· · · ·      question to you is, have you approached the·3·

· · · ·      -- the Town of Ashland about a zoning·4·

· · · ·      change?··Have you talked to them about that,·5·

· · · ·      and -- and getting the M-1 moved to M-2?·6·

··7·

· · · · · · · ··               MR. LAIN:··I will say Dan Aken or·8·

· · · ·      someone can change this.··But I'm going to·9·

· · · ·      say, no.··Because you know, by -- there --10·

· · · ·      there certainly didn't seem to be any need11·

· · · ·      to when they took -- took -- just changed it12·

· · · ·      so it wasn't available in June 2020 as we're13·

· · · ·      going through this process.14·

· · · · · · · · · ··                   But no, we have not -- gone15·

· · · ·      and asked them whether -- we have not16·

· · · ·      approached them about re-zoning the17·

· · · ·      property.18·

·19·

· · · · · · · ··               MR. LOFTON:··Okay, thank you.20·

·21·

· · · · · · · ··               MR. HAYES:··I've got a question.··I22·

· · · ·      guess, John, you -- you can answer this.23·

· · · ·      And if not, maybe one of your others --24·

· · · ·      Mr. Aken.··When they looked at those sites,25·
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· · · ·      those 15 or so other sites, when did they·1·

· · · ·      start doing that when this process started?·2·

··3·

· · · · · · · ··               MR. LAIN:··I think this initial·4·

· · · ·      process probably started in 2018 or 20 --·5·

· · · ·      Dan can confirm that.··But it's my·6·

· · · ·      understanding that the -- the sort of·7·

· · · ·      starting to looking at the sites was late·8·

· · · ·      2017, early 2018.·9·

·10·

· · · · · · · ··               MR. HAYES:··And is that -- would11·

· · · ·      you -- looking at the Bersani case, even12·

· · · ·      though that arguably doesn't apply in the13·

· · · ·      Fourth Circuit.··Would you say that was14·

· · · ·      before you went into market entry?15·

·16·

· · · · · · · ··               MR. LAIN:··Well, I think we would17·

· · · ·      -- I would think if you apply Bersani to us,18·

· · · ·      I think we went into market entry at about19·

· · · ·      2018.20·

·21·

· · · · · · · ··               MR. HAYES:··Okay.22·

·23·

· · · · · · · ··               MR. LAIN:··You know, and started24·

· · · ·      looking at sites.··And again, that's why I25·
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· · · ·      think it's -- what's interesting about that·1·

· · · ·      is the fact that, for instance at that time,·2·

· · · ·      there was a[n] approved Corps delineation or·3·

· · · ·      a PJD, delineation confirmation for -- for·4·

· · · ·      this Airpark site with roughly, you know,·5·

· · · ·      three or -- three or so acres to it.·6·

· · · · · · · · · ··                   So the facts, when they·7·

· · · ·      entered the market, that was the -- the·8·

· · · ·      facts and the -- from the ground that they·9·

· · · ·      looked at with respect to Airpark.10·

·11·

· · · · · · · ··               MR. HAYES:··So in good faith, you12·

· · · ·      all thought there was three and some acres,13·

· · · ·      and it turned out to be 15.··But --14·

·15·

· · · · · · · ··               MR. LAIN:··Correct.··Again, because16·

· · · ·      that site -- it was initially -- it was17·

· · · ·      zoned in the early 90's for industrial.··It18·

· · · ·      was also -- Lee Mallory [phonetic] did a19·

· · · ·      wetlands delineation way back when and it's20·

· · · ·      been confirmed by Elaine, you know, every21·

· · · ·      five years ever since, culminating in that22·

· · · ·      2018 last delineation that then later on was23·

· · · ·      called into question.··And it was called24·

· · · ·      into question, by the way, I want to point25·
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· · · ·      out by DEQ and by Timmons as part of the due·1·

· · · ·      diligence.··Because that was the -- that·2·

· · · ·      Timmons hasn't done the delineation for this·3·

· · · ·      site.··They had been done by the landowner.·4·

· · · ·      And it was just the notion of, wow, it looks·5·

· · · ·      like there's more wetlands here.·6·

· · · · · · · · · ··                   So that was -- that was·7·

· · · ·      Wegmans itself, you know, that sort of·8·

· · · ·      helped or was there with DEQ and raised that·9·

· · · ·      question.10·

·11·

· · · · · · · ··               MR. HAYES:··And so when they looked12·

· · · ·      at the other 14 or whatever it was sites at13·

· · · ·      this point when you were looking -- going14·

· · · ·      into the market and looking for a place to15·

· · · ·      build this distribution center, what was it16·

· · · ·      about this particular site that led you all17·

· · · ·      to decide on it?18·

·19·

· · · · · · · ··               MR. LAIN:··Yes, I -- probably the20·

· · · ·      best thing -- this is -- if Dan, we can21·

· · · ·      unmute Dan, I think he can probably give the22·

· · · ·      best answers.23·

·24·

· · · · · · · ··               MR. HAYES:··Yeah, I'd like to hear25·
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· · · ·      that.·1·

··2·

· · · · · · · ··               MR. AKEN:··Hello, you guys can hear·3·

· · · ·      me now?·4·

··5·

· · · · · · · ··               MS. WOOD:··Yes.·6·

··7·

· · · · · · · ··               MR. AKEN:··Okay, great.··So we --·8·

· · · ·      we actually had a -- a list of criteria.··It·9·

· · · ·      was the proximity to our existing store10·

· · · ·      network.11·

· · · · · · · · · ··                   Proximity to our Pottsville12·

· · · ·      Distribution network because a -- a critical13·

· · · ·      piece of the business is for us to be able14·

· · · ·      to get trucks back and forth to each of15·

· · · ·      those warehouses within a single day for a16·

· · · ·      driver safety aspect of things.17·

· · · · · · · · · ··                   We looked at population18·

· · · ·      density, the amount of workforce population19·

· · · ·      within a 15-mile radius.··We looked at the20·

· · · ·      proximity to major thoroughfares, that being21·

· · · ·      I-95.22·

· · · · · · · · · ··                   And we looked at properties23·

· · · ·      that were large enough, greater than 15024·

· · · ·      acres.··And we looked at properties that25·
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· · · ·      were zoned appropriately to hopefully help·1·

· · · ·      expedite an approval process.··And when you·2·

· · · ·      scrub through all of that information, the·3·

· · · ·      Airpark -- put aside the wetlands -- the·4·

· · · ·      Airpark was our desirable location given its·5·

· · · ·      proximity to 95, given the fact that it was·6·

· · · ·      already zoned.·7·

· · · · · · · · · ··                   And the -- and the other·8·

· · · ·      criteria that I mentioned.··And as John·9·

· · · ·      mentioned when we engaged with the property10·

· · · ·      owner early on, they had provided us a11·

· · · ·      preliminary jurisdictional determination12·

· · · ·      from the US Army Corps of Engineers, which13·

· · · ·      we thought we could rely on.14·

· · · · · · · · · ··                   It turns out, after a year and15·

· · · ·      a half, that's not the case.··But that's how16·

· · · ·      we made our initial decision.17·

·18·

· · · · · · · ··               MR. HAYES:··So you -- when you made19·

· · · ·      your initial decision, you were looking at20·

· · · ·      minimizing impacts to wetlands it sounds21·

· · · ·      like.··Is that correct?··That was --22·

·23·

· · · · · · · ··               MR. AKEN:··Yes.24·

·25·

COMMONWEALTH REPORTERS, LLC    804-859-2051



Page 478

· · · · · · · ··               MR. HAYES:··-- included in your·1·

· · · ·      reason?·2·

··3·

· · · · · · · ··               MR. AKEN:··That is correct.··And·4·

· · · ·      that's, by and large, why that -- the site·5·

· · · ·      is -- the building is shaped and tucked onto·6·

· · · ·      the site the way it is, because we were well·7·

· · · ·      aware of the wetlands that were up along·8·

· · · ·      Sliding Hill Road.··And we were trying to·9·

· · · ·      avoid those to the extent practicable.10·

·11·

· · · · · · · ··               MR. HAYES:··Well, let's leave --12·

· · · ·      let's leave the building out of it.··Let's13·

· · · ·      look at just site selection before we even14·

· · · ·      get to a building footprint.15·

·16·

· · · · · · · ··               MR. AKEN:··Yes.17·

·18·

· · · · · · · ··               MR. HAYES:··You were looking at19·

· · · ·      minimizing impacts to wetlands in addition20·

· · · ·      to those other criteria.··Is that right?21·

·22·

· · · · · · · ··               MR. AKEN:··That -- yes, that's23·

· · · ·      correct.··We had -- on other sites, we had24·

· · · ·      taken into consideration both wetlands, RPAs25·
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· · · ·      and other environmental considerations.·1·

··2·

· · · · · · · ··               MR. HAYES:··Okay.··And so when you·3·

· · · ·      -- you decided on this site at the time you·4·

· · · ·      -- you applied your other criteria.··You·5·

· · · ·      thought there was going to be, what, only --·6·

· · · ·      what'd you say, 3.3 or whatever it was,·7·

· · · ·      acres of impact?·8·

··9·

· · · · · · · ··               MR. AKEN:··I forget the exact10·

· · · ·      number, but that's in the neighborhood, yes.11·

·12·

· · · · · · · ··               MR. HAYES:··Or in that13·

· · · ·      neighborhood.14·

·15·

· · · · · · · ··               MR. AKEN:··It's around three acres.16·

·17·

· · · · · · · ··               MR. HAYES:··When you selected that18·

· · · ·      site then you found out that the delineation19·

· · · ·      was wrong, and so you configured your20·

· · · ·      project to try to minimize the impacts to21·

· · · ·      the wetlands that were there.··Is that22·

· · · ·      correct to the sequence?23·

·24·

· · · · · · · ··               MR. AKEN:··That is -- that is also25·
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· · · ·      correct.··Yes.·1·

··2·

· · · · · · · ··               MR. HAYES:··Okay.·3·

··4·

· · · · · · · ··               MR. AKEN:··And at the same time I·5·

· · · ·      will -- I will add, at the same time, we·6·

· · · ·      went back and engaged with our brokers to·7·

· · · ·      make sure that we could see if we could·8·

· · · ·      identify other sites in the area that met·9·

· · · ·      all of that same criteria.10·

·11·

· · · · · · · ··               MR. HAYES:··Okay, that was going to12·

· · · ·      be my next question.··If you'd have known13·

· · · ·      how many wetland acres were on that site at14·

· · · ·      the time you went into it, would you have15·

· · · ·      selected that site?16·

·17·

· · · · · · · ··               MR. AKEN:··That's a -- that's a18·

· · · ·      good question.··I think we probably still19·

· · · ·      would have because of the other criteria.20·

· · · ·      But we -- we certainly -- like I said, every21·

· · · ·      other site that we've looked at has had22·

· · · ·      wetland challenges as well.··The presence of23·

· · · ·      wetlands and/or RPA, and so that -- that met24·

· · · ·      the other criteria.··It's been a very25·
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· · · ·      difficult search.··And as I mentioned, there·1·

· · · ·      aren't other alternatives that we have at·2·

· · · ·      this point beside this location.·3·

··4·

· · · · · · · ··               MR. HAYES:··Okay, thank you.·5·

··6·

· · · · · · · ··               MS. WOOD:··Any other questions from·7·

· · · ·      members of the Board?··You know, our next·8·

· · · ·      step in this would be to -- to find Jaime·9·

· · · ·      Robb and -- and have her offer the staff10·

· · · ·      recommendation.··I just want to make sure,11·

· · · ·      before we do that, if there's questions --12·

·13·

· · · · · · · ··               MS. JASINSKI:··Madame Chair?14·

·15·

· · · · · · · ··               MS. WOOD:··Yeah, Paula.16·

·17·

· · · · · · · ··               MS. JASINSKI:··The only one I want18·

· · · ·      to bring back up is potentially this being19·

· · · ·      the largest tract of non-tidal wetlands in20·

· · · ·      that watershed.··And somebody from the Corps21·

· · · ·      said that they might be able to look into22·

· · · ·      that.··And I didn't know if we had a23·

· · · ·      response.24·

·25·
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· · · · · · · ··               MS. WOOD:··I don't know if the·1·

· · · ·      Corps -- is Todd or Tom still with us,·2·

· · · ·      Cindy?·3·

··4·

· · · · · · · ··               MS. TRETINA:··They are.·5·

··6·

· · · · · · · ··               MS. BERNDT:··Can you unmute them?·7·

··8·

· · · · · · · ··               MS. TRETINA:··Yes.··I'm doing it.·9·

·10·

· · · · · · · ··               MS. BERNDT:··I know you're doing11·

· · · ·      it.··I know.12·

·13·

· · · · · · · ··               MS. TRETINA:··Okay, guys.··You're14·

· · · ·      unmuted.15·

·16·

· · · · · · · ··               MR. MILLER:··Can you hear me?17·

·18·

· · · · · · · ··               MS. TRETINA:··Yes.19·

·20·

· · · · · · · ··               MS. BERNDT:··Yeah.··Looks like Tom21·

· · · ·      is self-muted.22·

·23·

· · · · · · · ··               MR. MILLER:··Yeah, this is Todd24·

· · · ·      Miller from the Corps.··I was the one who25·
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· · · ·      was going to go out and look for a little·1·

· · · ·      information as the day went on here to try·2·

· · · ·      and answer the question.·3·

· · · · · · · · · ··                   What you were looking at,·4·

· · · ·      which was the WETCAT, that takes into·5·

· · · ·      consideration the NWI maps -- which we've·6·

· · · ·      already talked about -- that are, you know,·7·

· · · ·      a general go-by for us to see if there's·8·

· · · ·      wetlands on the property, and soil surveys.·9·

· · · · · · · · · ··                   So using that criteria, I10·

· · · ·      looked at the HUP codes that you --11·

· · · ·      delineated.··You round to a HUP 12.··And it12·

· · · ·      turns out that site is trisected by three13·

· · · ·      HUCs.14·

· · · · · · · · · ··                   They all kind of meet right on15·

· · · ·      the site.··And as I found for the different16·

· · · ·      HUCs, they all have contiguous wetland areas17·

· · · ·      that are non-tidal, that are probably18·

· · · ·      larger.19·

· · · · · · · · · ··                   Now, I say that with a caveat20·

· · · ·      in that I wouldn't -- I wouldn't put my21·

· · · ·      reputation behind that without going out and22·

· · · ·      ground-truthing it.··But just from a visual23·

· · · ·      observation using the same criteria that you24·

· · · ·      had, I would -- I would call that statement25·
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· · · ·      into suspect that it is the largest,·1·

· · · ·      non-tidal, contiguous wetlands.·2·

··3·

· · · · · · · ··               MS. JASINSKI:··So -- yeah, just for·4·

· · · ·      clarification.··I'm -- I'm at the 10-digit·5·

· · · ·      HUC.··And it's the only one I had up.··So·6·

· · · ·      that was -- that was how the math originally·7·

· · · ·      presented to -- to me that I saw.·8·

· · · · · · · · · ··                   And that is the only one I see·9·

· · · ·      in there that's non-tidal.··And I -- I10·

· · · ·      understand it's a desktop exercise.11·

·12·

· · · · · · · ··               MR. MILLER:··Yeah, yeah.··Bear with13·

· · · ·      me.··I'm pulling my map back up to change it14·

· · · ·      to a 10.15·

·16·

· · · · · · · ··               MS. JASINSKI:··It's not only that,17·

· · · ·      but it's coded as -- as the highest quality,18·

· · · ·      both in terms of habitat quality and water19·

· · · ·      quality.20·

·21·

· · · · · · · ··               MR. MILLER:··For both of those22·

· · · ·      HUCs?23·

·24·

· · · · · · · ··               MS. JASINSKI:··No, no.··That --25·
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· · · ·      that parcel of wetlands is coded as green,·1·

· · · ·      as being the highest of water quality value·2·

· · · ·      as well as habitat value in that 10-digit·3·

· · · ·      HUC.·4·

··5·

· · · · · · · ··               MR. WALKER:··This is Tom Walker.·6·

· · · ·      Just -- just so I'm clear, while Todd's·7·

· · · ·      looking.··So you're saying it's coded, is·8·

· · · ·      that coding in WETCAT that you're looking·9·

· · · ·      at?10·

·11·

· · · · · · · ··               MS. JASINSKI:··Yep.··Yes.12·

·13·

· · · · · · · ··               MR. MILLER:··Okay.14·

·15·

· · · · · · · ··               MS. JASINSKI:··Yeah, so that has16·

· · · ·      the NWI -- and again, I am sure that's a17·

· · · ·      desktop assessment.··But it's done18·

· · · ·      consecutively over 20 years and it's kept19·

· · · ·      that same categorization for that 20-year20·

· · · ·      period.··So I just feel like it's been a21·

· · · ·      long term healthy, intact, large wetland22·

· · · ·      system that's functioning.23·

·24·

· · · · · · · ··               MR. MILLER:··I apologize, my25·
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· · · ·      computer's tired, just like everybody else·1·

· · · ·      is.··It's taking a little while to pull up·2·

· · · ·      the information.··But while I'm waiting for·3·

· · · ·      this I'll tell you what I was doing was·4·

· · · ·      looking at the wetlands systems within those·5·

· · · ·      HUCs up there.·6·

· · · · · · · · · ··                   And you can see along those·7·

· · · ·      streams and river systems contiguous·8·

· · · ·      wetlands flowing along the banks.··If I'm·9·

· · · ·      going to NWIs, those are also very large.10·

· · · ·      They're just kind of linear.··So I would say11·

· · · ·      equal or larger than what we're looking at12·

· · · ·      on the project site.13·

·14·

· · · · · · · ··               MS. JASINSKI:··Right.··The way I15·

· · · ·      started it this morning was this is16·

· · · ·      non-tidal.··This is the only and largest17·

· · · ·      tract of non-tidal wetlands I see in that18·

· · · ·      HUC.19·

· · · · · · · · · ··                   I don't know how to say it any20·

· · · ·      differently.··I know -- I know there's a lot21·

· · · ·      packed in there.··But that's the way I'm22·

· · · ·      framing it.23·

·24·

· · · · · · · ··               MR. MILLER:··How is it defining25·
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· · · ·      non-tidal, though?··Because I'm not seeing·1·

· · · ·      tidal.·2·

··3·

· · · · · · · ··               MS. JASINSKI:··Well, I'm looking at·4·

· · · ·      the code, so it's not next to a stream bank·5·

· · · ·      and it is a palustrine-forested.··So if you·6·

· · · ·      go down to the [unintelligible] codes,·7·

· · · ·      that's the --·8·

··9·

· · · · · · · ··               MR. MILLER:··Yeah.10·

·11·

· · · · · · · ··               MS. JASINSKI:··-- the PFO -- PFO 4.12·

·13·

· · · · · · · ··               MR. HAYES:··Yeah.··I don't think14·

· · · ·      they'll be able to pull the wetlands15·

· · · ·      upstream on the Pamunkey of the 360 Bridge.16·

· · · ·      So that's where you'd start.··Nothing's17·

· · · ·      tidal above that.18·

·19·

· · · · · · · ··               MR. MILLER:··Right, right.··And20·

· · · ·      that's why I just wanted to clarify.··I21·

· · · ·      wanted to make sure that we were mixing22·

· · · ·      words here.··I wanted to make sure I had23·

· · · ·      your question accurate.··I'm still going to24·

· · · ·      -- because my computer is not pulling this25·
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· · · ·      up for some reason.··But I am looking at the·1·

· · · ·      NWI maps.··And the stream systems that were·2·

· · · ·      identified earlier that depart from the·3·

· · · ·      site, if you look on the NWI maps, they all·4·

· · · ·      have wetlands traveling down the lengths of·5·

· · · ·      these -- of these stream systems and these·6·

· · · ·      river systems that quantify themselves as·7·

· · · ·      being large tracts of wetlands, non-tidal·8·

· · · ·      wetlands.··And I am also seeing the green·9·

· · · ·      that shows it as a PFO wetland.10·

·11·

· · · · · · · ··               MS. JASINSKI:··So there's some in12·

· · · ·      green, just not -- I guess -- any other13·

· · · ·      within the watershed of that size.14·

·15·

· · · · · · · ··               MR. MILLER:··Well, if I could pull16·

· · · ·      up the HUC, I would -- I would agree or17·

· · · ·      disagree with you.··I'm not sure because I18·

· · · ·      can't see the HUC that you're looking at19·

· · · ·      because, like I said, for some reason I'm20·

· · · ·      not getting that on my computer.··I'm having21·

· · · ·      a glitch or something.22·

·23·

· · · · · · · ··               MS. JASINSKI:··Okay.24·

·25·
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· · · · · · · ··               MS. WOOD:··Any other questions or·1·

· · · ·      comments?·2·

··3·

· · · · · · · ··               MS. COHEN:··Madame Chair, Jillian·4·

· · · ·      Cohen.··May I ask a question?·5·

··6·

· · · · · · · ··               MS. WOOD:··Yes.··Please.·7·

··8·

· · · · · · · ··               MS. COHEN:··All right.··So we've·9·

· · · ·      heard from some of the citizens who10·

· · · ·      commented and also from the representatives11·

· · · ·      for Wegmans about whether we should evaluate12·

· · · ·      the alternatives presented based on what was13·

· · · ·      available at the time of the application.14·

· · · · · · · · · ··                   I believe that I was hearing15·

· · · ·      people refer to that as the time of market16·

· · · ·      entry.··And I was just wondering if there17·

· · · ·      were additional comments, either from the18·

· · · ·      DEQ staff or perhaps from our lawyer who19·

· · · ·      might be able to clarify whether or not that20·

· · · ·      would be the case.··Whether we should21·

· · · ·      evaluate the alternatives based on the time22·

· · · ·      of market entry.23·

·24·

· · · · · · · ··               MR. GRANDIS:··Let me see if I can25·
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· · · ·      get -- this is David Grandis with the Office·1·

· · · ·      of the Attorney General.··I'll activate my·2·

· · · ·      camera see if that pops up.··Slide that·3·

· · · ·      over, there we go, sure.··So the question is·4·

· · · ·      whether or not the market entry theory or --·5·

· · · ·      or method is applicable in -- in Virginia.·6·

· · · · · · · · · ··                   And my view is that -- that·7·

· · · ·      there's nothing in the Code or the·8·

· · · ·      regulations that specifically requires that·9·

· · · ·      analysis to be performed.10·

· · · · · · · · · ··                   I realize it's mentioned in11·

· · · ·      DEQ's guidance documents, but would agree12·

· · · ·      that -- that market entry theory was13·

· · · ·      applied.14·

· · · · · · · · · ··                   And my -- to my knowledge,15·

· · · ·      only in the New York case back in the 80's16·

· · · ·      where all the Court really said was that17·

· · · ·      EPA's use of that theory -- in that case,18·

· · · ·      under those facts -- was reasonable.19·

· · · · · · · · · ··                   That decision was upheld by20·

· · · ·      the Circuit Court, but there was a21·

· · · ·      dissenting opinion that pointed out pretty22·

· · · ·      clearly why that -- that theory is not --23·

· · · ·      not -- may not be useful in every24·

· · · ·      circumstance.··I think that case is also25·
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· · · ·      distinguished on the facts.··What the -- the·1·

· · · ·      parties there were considering was whether·2·

· · · ·      or not the particular piece of property·3·

· · · ·      could be purchased when the applicant·4·

· · · ·      entered the market and then try to figure·5·

· · · ·      out exactly when the applicant entered the·6·

· · · ·      market.·7·

· · · · · · · · · ··                   It's -- what I understand·8·

· · · ·      about alternative three here is it's not a·9·

· · · ·      matter of whether it can be purchased, but10·

· · · ·      whether or not that particular property is11·

· · · ·      -- is -- is still zoned properly.12·

· · · · · · · · · ··                   And I understand from Wegmans'13·

· · · ·      counsel that it's not zoned properly.··And14·

· · · ·      that's due to the fact that it was re-zoned15·

· · · ·      to prohibit this particular type of facility16·

· · · ·      within the last year or so.17·

· · · · · · · · · ··                   So I -- I think the language18·

· · · ·      of your regulations actually sheds some19·

· · · ·      light on this.··And in what -- what that20·

· · · ·      language says is in order to be practicable,21·

· · · ·      it has to be available.··My view is that --22·

· · · ·      that -- that particular word is written in23·

· · · ·      the present tense.··So your analysis or24·

· · · ·      interpretation of your regulations could --25·
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· · · ·      could take that view.·1·

··2·

· · · · · · · ··               MS. COHEN:··Thank you.·3·

··4·

· · · · · · · ··               MR. HAYES:··Yeah, I -- I agree with·5·

· · · ·      Mr. Grandis's analysis.··A property has to·6·

· · · ·      be available in order -- order to be a·7·

· · · ·      reasonable alternative.·8·

· · · · · · · · · ··                   To -- to say that you have to·9·

· · · ·      go through an extensive re-zoning process10·

· · · ·      and not even know if you can get that11·

· · · ·      property at the end of the line means that12·

· · · ·      that property really is not a reasonable13·

· · · ·      alternative.··So --14·

·15·

· · · · · · · ··               MR. LOFTON:··I'd like to add --16·

·17·

· · · · · · · ··               MS. WOOD:··Mr. Lofton.18·

·19·

· · · · · · · ··               MR. LOFTON:··Madame Chair, I have20·

· · · ·      an observation when -- when it's my turn.21·

·22·

· · · · · · · ··               MS. WOOD:··It's your turn.23·

·24·

· · · · · · · ··               MR. LOFTON:··Yeah.··I -- I disagree25·
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· · · ·      with -- with Mr. Hayes.··I think it is a·1·

· · · ·      practicable alternative.··And the fact that·2·

· · · ·      the company has not even looked or asked the·3·

· · · ·      city about the zoning change tells me that·4·

· · · ·      it is a reversible alternative, a·5·

· · · ·      practicable alternative.·6·

· · · · · · · · · ··                   So I have serious concerns·7·

· · · ·      about whether there are practicable·8·

· · · ·      alternatives and I have serious concerns·9·

· · · ·      about the -- the delineation of the10·

· · · ·      wetlands.··And I'm going to have a motion11·

· · · ·      when -- when it's the correct time.12·

·13·

· · · · · · · ··               MS. WOOD:··We still have to -- you14·

· · · ·      know, we still have to have staff15·

· · · ·      recommendation.16·

·17·

· · · · · · · ··               MR. HAYES:··Got to get a staff18·

· · · ·      recommendation.19·

·20·

· · · · · · · ··               MS. WOOD:··Jaime, if you're21·

· · · ·      available, I think it's -- we're ready for22·

· · · ·      staff recommendation.23·

·24·

· · · · · · · ··               MS. ROBB:··Can you hear me?··I'm25·
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· · · ·      still here.·1·

··2·

· · · · · · · ··               MS. WOOD:··Yes.·3·

··4·

· · · · · · · ··               MS. ROBB:··Okay.··All right.··Well,·5·

· · · ·      next slide, please.··So staff's·6·

· · · ·      recommendation is that the Board, based on·7·

· · · ·      the Board book material, the public comments·8·

· · · ·      made available to the Board and any·9·

· · · ·      explanation of comments previously received10·

· · · ·      during the comment period made at the Board11·

· · · ·      meeting, public comments made at the Board12·

· · · ·      meeting, staff presentation and Board13·

· · · ·      discussions and Agency files on the draft14·

· · · ·      permit find that the permit has been15·

· · · ·      prepared and conformance with all applicable16·

· · · ·      statutes, regulations and Agency practices,17·

· · · ·      the proposed activity is consistent with the18·

· · · ·      provisions of the Clean Water Act and State19·

· · · ·      Water Control law and will protect instream20·

· · · ·      beneficial uses.21·

· · · · · · · · · ··                   The proposed permit addresses22·

· · · ·      avoidance and minimization of surface water23·

· · · ·      impacts to the maximum extent practicable.24·

· · · ·      The effect of the impact together with other25·
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· · · ·      existing or proposed impacts to surface·1·

· · · ·      waters will not cause or contribute to·2·

· · · ·      significant impairment of State waters or·3·

· · · ·      fish and wildlife resources.·4·

· · · · · · · · · ··                   And the proposed -- excuse me·5·

· · · ·      -- the proposed permit conditions are·6·

· · · ·      significant -- excuse me -- sufficient to·7·

· · · ·      achieve no net loss of wetland acreage and·8·

· · · ·      function through compensatory mitigation.·9·

· · · · · · · · · ··                   And the permit is designed to10·

· · · ·      prevent unpermitted impacts.··Approve the11·

· · · ·      permit and conditions as contained in the12·

· · · ·      Board book and authorize the Director to13·

· · · ·      issue the permit as approved by the Board.14·

· · · ·      And that concludes staff recommendation.15·

·16·

· · · · · · · ··               MS. WOOD:· ·Thank you, Jaime.17·

· · · ·      We'll -- is there any discussion related to18·

· · · ·      staff recommendation?19·

·20·

· · · · · · · ··               MR. HAYES:··I think before we have21·

· · · ·      discussion, we probably should have a motion22·

· · · ·      on the floor and discuss -- discuss the23·

· · · ·      motion.24·

·25·
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· · · · · · · ··               MS. WOOD:··Okay.·1·

··2·

· · · · · · · ··               MR. HAYES:··You said you had a·3·

· · · ·      motion or I can make a motion, either one.·4·

· · · ·      And we can debate it.··But I think that·5·

· · · ·      would be the proper way to proceed.·6·

··7·

· · · · · · · ··               MS. WOOD:··I think Jim --·8·

··9·

· · · · · · · ··               MR. LOFTON:··I'm going to move to10·

· · · ·      -- is it my turn, Heather?11·

·12·

· · · · · · · ··               MS. WOOD:··Yes, sir.13·

·14·

· · · · · · · ··               MR. LOFTON:··I move for the Board15·

· · · ·      to defer consideration of this permit.··I --16·

· · · ·      I understand -- I just learned today that17·

· · · ·      there is an entire NEPA process underway.18·

· · · ·      And it seems to me that we've -- we've19·

· · · ·      gotten the process backwards.20·

· · · · · · · · · ··                   It's that a NEPA process needs21·

· · · ·      to go first.··There is an entire review22·

· · · ·      process that will be done -- there will be23·

· · · ·      at least an environmental assessment.··And24·

· · · ·      from all of the testimony that I have heard25·
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· · · ·      today, I think there's serious concerns·1·

· · · ·      about the wetlands delineation, whether·2·

· · · ·      there's more wetlands on this property than·3·

· · · ·      has been -- that has been delineated by the·4·

· · · ·      Corps of Engineers.··And I also have serious·5·

· · · ·      concerns about the practicable alternative.·6·

· · · · · · · · · ··                   The last speaker told us that·7·

· · · ·      the Archie Cannon site was, in fact,·8·

· · · ·      available.··And that it should be considered·9·

· · · ·      as a practicable alternative.··I'm looking10·

· · · ·      at table one in the Board book.11·

· · · · · · · · · ··                   And it looks to me like the12·

· · · ·      approximate wetlands acreage there is .513·

· · · ·      acres.··Am I correct on that?··Somebody help14·

· · · ·      me with that.15·

·16·

· · · · · · · ··               MS. JASINSKI:··Yeah, that's what17·

· · · ·      the -- the table says.··And actually, table18·

· · · ·      two is the updated version of that, I19·

· · · ·      believe.20·

·21·

· · · · · · · ··               MS. WOOD:··Yeah, it's table two.22·

·23·

· · · · · · · ··               MR. LOFTON:··That's just a huge24·

· · · ·      difference in the wetlands loss.··Even if --25·
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· · · ·      even if the -- the delineation is correct,·1·

· · · ·      it is a huge difference in -- in wetlands·2·

· · · ·      loss to this -- to this area and to --·3·

· · · ·      especially to non-tidal.·4·

· · · · · · · · · ··                   So that's my -- my motion is·5·

· · · ·      to defer consideration until such time as·6·

· · · ·      the NEPA review process is completed and·7·

· · · ·      until such time as the new wetlands·8·

· · · ·      delineation is -- is done.··And the other·9·

· · · ·      practicable alternatives are explored.10·

·11·

· · · · · · · ··               MR. HAYES:··Just a couple12·

· · · ·      questions.13·

·14·

· · · · · · · ··               MS. WOOD:··Yeah.··Go ahead.15·

·16·

· · · · · · · ··               MR. HAYES:··Madame Chair, first17·

· · · ·      question is if the Corps of Engineers18·

· · · ·      representative is still on the line, do we19·

· · · ·      need to act on the 401 certification before20·

· · · ·      you can proceed?··That's my first question.21·

· · · · · · · · · ··                   And my second question is,22·

· · · ·      which new delineation are we talking about?23·

· · · ·      But the first question if for the Corps.··If24·

· · · ·      -- if we defer this, can you proceed with25·
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· · · ·      your permit process?·1·

··2·

· · · · · · · ··               MR. WALKER:··So this is Tom Walker·3·

· · · ·      from the Corps.··And we -- we can not issue·4·

· · · ·      a final permit without the 401·5·

· · · ·      certification.·6·

··7·

· · · · · · · ··               MR. HAYES:··But can you do the NEPA·8·

· · · ·      review and all that sort of thing?·9·

·10·

· · · · · · · ··               MR. WALKER:··Yes, sir.··And just to11·

· · · ·      clarify, NEPA applies to all of our permit12·

· · · ·      actions.··So we're not just starting that13·

· · · ·      process.14·

· · · · · · · · · ··                   We have been in that process15·

· · · ·      all along under our review, so there are16·

· · · ·      elements of that process and -- and17·

· · · ·      screening out alternatives are things that18·

· · · ·      we have been doing.··But yes, we can19·

· · · ·      continue our review.20·

·21·

· · · · · · · ··               MR. HAYES:··Okay.··So if we -- if22·

· · · ·      we were to adopt Mr. Lofton's motion, would23·

· · · ·      that have any affect -- other than the fact24·

· · · ·      you couldn't issue your permit -- would that25·
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· · · ·      have any affect on the rest of your permit·1·

· · · ·      process?··Could you still proceed with·2·

· · · ·      everything, short of issuance?·3·

··4·

· · · · · · · ··               MR. WALKER:··So I'm -- I'm going to·5·

· · · ·      give a qualified yes, we can.··I can't think·6·

· · · ·      of an element of our process right now,·7·

· · · ·      other than the issuance of the final permit·8·

· · · ·      that -- that would be impacted by not having·9·

· · · ·      the 401 certification in place.10·

·11·

· · · · · · · ··               MR. HAYES:··Okay.··So Jim, if I12·

· · · ·      understand it, you're not -- you're not13·

· · · ·      suggesting that we deny the VWP permit or14·

· · · ·      reject the staff application.··You're just15·

· · · ·      saying you want to delay a decision.16·

·17·

· · · · · · · ··               MR. LOFTON:··That's correct.18·

· · · ·      Because I --19·

·20·

· · · · · · · ··               MR. HAYES:··Until when?21·

·22·

· · · · · · · ··               MS. WOOD:··I think -- Mr. Grandis,23·

· · · ·      I think we could use your input here.24·

· · · ·      Because I think that we're bound by certain25·
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· · · ·      time limits for Board action.·1·

··2·

· · · · · · · ··               MR. HAYES:··That was going to be my·3·

· · · ·      next question.·4·

··5·

· · · · · · · ··               MS. WOOD:··Deferral may not be·6·

· · · ·      possible.·7·

··8·

· · · · · · · ··               MR. GRANDIS:··Yeah.··Madame Chair,·9·

· · · ·      there are -- there are actually a number of10·

· · · ·      statutory provisions that shed some light on11·

· · · ·      this issue regarding timing.··One is the VWP12·

· · · ·      law.13·

· · · · · · · · · ··                   Another is the section of the14·

· · · ·      State Water Control law known as the Board15·

· · · ·      bill.··Third is the Administrative Process16·

· · · ·      Act.17·

· · · · · · · · · ··                   What all three of those18·

· · · ·      sections have in common is they provide that19·

· · · ·      the Board shall issue a decision within 9020·

· · · ·      days of the close of the public comment21·

· · · ·      period.··I understand the public comment22·

· · · ·      period closed on December 4th, so that clock23·

· · · ·      is ticking.··Of course, the applicant can24·

· · · ·      agree to extend that period.··That would25·
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· · · ·      really be up to them.··And beyond that,·1·

· · · ·      there are mechanisms -- at least in the APA·2·

· · · ·      -- that allow the applicant to compel a -- a·3·

· · · ·      faster result or decision, whether that is·4·

· · · ·      to grant or deny.·5·

· · · · · · · · · ··                   It's also one provision in the·6·

· · · ·      Administrative Process Act that says that if·7·

· · · ·      the Board does not respond within 30 days of·8·

· · · ·      the applicant's notice to render a decision·9·

· · · ·      that the decision is actually issued in10·

· · · ·      their favor.11·

· · · · · · · · · ··                   So those are the statutory12·

· · · ·      provisions that -- that pertain to timing.13·

· · · ·      Like I said, the applicant is -- is always14·

· · · ·      free to extend the time within which to15·

· · · ·      render a decision.16·

·17·

· · · · · · · ··               MR. LOFTON:··Let me ask this18·

· · · ·      question.··How long -- this will be for the19·

· · · ·      Corps of Engineers.··How long is the NEPA20·

· · · ·      process going to take?21·

·22·

· · · · · · · ··               MR. WALKER:··I'm not going to give23·

· · · ·      a time frame at this point.··We're -- we're24·

· · · ·      moving towards wrapping that up, but I can't25·
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· · · ·      say how long exactly it's going to take.·1·

· · · ·      The other thing that comes into play and I·2·

· · · ·      think Mr. Grandis alluded to it at least is·3·

· · · ·      with the -- I'd have to go back and look at·4·

· · · ·      the exact date.·5·

· · · · · · · · · ··                   But with the 401·6·

· · · ·      certification, we can extend that up to a·7·

· · · ·      year.··But at the end of that year from the·8·

· · · ·      reasonable time, the -- if the State doesn't·9·

· · · ·      make a decision it would be deemed waived.10·

· · · · · · · · · ··                   I don't think we're pushing on11·

· · · ·      that limit or anywhere near it.··But I would12·

· · · ·      -- I would have to make sure.13·

·14·

· · · · · · · ··               MR. HAYES:··They still need the VWP15·

· · · ·      permit anyway.··So --16·

·17·

· · · · · · · ··               MR. WALKER:··Right.18·

·19·

· · · · · · · ··               MR. HAYES:··-- I think -- and you20·

· · · ·      know the NEPA process takes a lot longer21·

· · · ·      than it took the Lord to create the world,22·

· · · ·      I'll put it that way.··But what if -- if the23·

· · · ·      Corps -- the Corps has to go through the24·

· · · ·      NEPA process and they'll take into account25·
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· · · ·      all of these issues like the historic·1·

· · · ·      resources, the Brown Grove community, the·2·

· · · ·      graves -- all of the things we heard about·3·

· · · ·      today, which are very concerning.·4·

· · · · · · · · · ··                   But we -- which we -- we·5·

· · · ·      really don't have any jurisdiction over.·6·

· · · ·      But if the Corps decides at the end of its·7·

· · · ·      permitting process that this project can't·8·

· · · ·      be approved for any of those reasons, then·9·

· · · ·      that'll be a decision for them to make.10·

· · · · · · · · · ··                   The fact that we issue a VWP11·

· · · ·      permit, whether we decide to do that -- if12·

· · · ·      that's our decision -- is not going to mean13·

· · · ·      that this project's going to go forward.14·

· · · · · · · · · ··                   It's just going to mean that15·

· · · ·      we've checked off the, you know, the State16·

· · · ·      end of it.··And there's still a number of17·

· · · ·      issues that the Corps and Hanover County18·

· · · ·      have to -- have to deal with before this can19·

· · · ·      go forward.20·

· · · · · · · · · ··                   But this project has been in21·

· · · ·      the works for a long time.··We've had two22·

· · · ·      public hearings and then the meeting today.23·

· · · ·      The staff has reviewed it extensively and24·

· · · ·      has given us their -- their recommendation25·
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· · · ·      based on the best evidence that they can·1·

· · · ·      get.··There may still be some issues out·2·

· · · ·      there, but you know, the alternative issue·3·

· · · ·      is another one that the Corps has to look at·4·

· · · ·      before they can issue their permit.·5·

· · · · · · · · · ··                   So if -- if we act today,·6·

· · · ·      that's not necessarily going to close the·7·

· · · ·      book on that.··So I -- I'm going to make a·8·

· · · ·      motion that we accept the staff·9·

· · · ·      recommendation and -- and approve the10·

· · · ·      permit.11·

· · · · · · · · · ··                   And that all of the other12·

· · · ·      issues that we've heard today that are13·

· · · ·      within the purview of the Corps and the14·

· · · ·      county are still on the table.15·

· · · · · · · · · ··                   But I really think that DEQ16·

· · · ·      and the -- and the State Water Control Board17·

· · · ·      have done everything that they can with18·

· · · ·      respect to this particular permit and this19·

· · · ·      project.20·

· · · · · · · · · ··                   And that we just need to move21·

· · · ·      it on down the road, whichever way it goes.22·

· · · ·      So that's my motion.23·

·24·

· · · · · · · ··               MR. LOFTON:··Let's vote on the25·
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· · · ·      motion first and see how it goes.·1·

··2·

· · · · · · · ··               MS. WOOD:··What was that, Jim?·3·

··4·

· · · · · · · ··               MR. LOFTON:··I said let's move on·5·

· · · ·      Tim's motion first and see how that vote·6·

· · · ·      goes.·7·

··8·

· · · · · · · ··               MR. HAYES:··I move that we accept·9·

· · · ·      the staff recommendation and -- and approve10·

· · · ·      the VWP permit.··And wait for the Corps and11·

· · · ·      the rest of that process to work its way12·

· · · ·      out.13·

·14·

· · · · · · · ··               MS. WOOD:··I will --15·

·16·

· · · · · · · ··               MS. WALLACE:··Madame Chair --17·

·18·

· · · · · · · ··               MS. WOOD:··Yes.19·

·20·

· · · · · · · ··               MS. WALLACE:··Madame Chair, this is21·

· · · ·      Lou.··I'm going to second that.22·

·23·

· · · · · · · ··               MS. WOOD:··Motion's been made and24·

· · · ·      seconded.25·
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· · · · · · · ··               MS. WALLACE:··One more little·1·

· · · ·      tidbit of discussion, if I may.··And·2·

· · · ·      currently, I have a community here in·3·

· · · ·      southwest Virginia that is in a NEPA·4·

· · · ·      process.··We've almost been two years in·5·

· · · ·      this process.·6·

· · · · · · · · · ··                   So I don't think that this is·7·

· · · ·      going to be anything that's going to be very·8·

· · · ·      sudden that's going to happen in this·9·

· · · ·      community.··And I -- I think that we've seen10·

· · · ·      a whole lot, heard a whole lot.11·

· · · · · · · · · ··                   But I'm going to be with12·

· · · ·      Mr. Hayes on this.··I think we need to13·

· · · ·      continue this and let things work -- work14·

· · · ·      everything out.··I think it's a doable15·

· · · ·      project that can be worked out.16·

·17·

· · · · · · · ··               MS. WOOD:··And you know, I will --18·

· · · ·      I will add to that.··Out of all the projects19·

· · · ·      that have come before this Board outside of20·

· · · ·      Hampton Roads, this is one that I'm very21·

· · · ·      familiar with the alternatives that have22·

· · · ·      been proposed.··I grew up about 10 miles23·

· · · ·      from this location and my father still works24·

· · · ·      in the area and has worked in this -- in the25·
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· · · ·      area of economic development and real estate·1·

· · · ·      in Hanover County for 40 years or more.·2·

· · · ·      There's a lot of history behind this site.·3·

· · · ·      It has been marketed for the last 30 or 40·4·

· · · ·      years for this type of development.·5·

· · · · · · · · · ··                   I believe that it will help·6·

· · · ·      call some attention to the needs in the·7·

· · · ·      Brown Grove community.··They got a lot of·8·

· · · ·      attention back in the 90's to make sure that·9·

· · · ·      the Airpark sites were not -- didn't10·

· · · ·      encroach any further on the community.11·

· · · · · · · · · ··                   And you know, the other sites12·

· · · ·      that have been listed including, you know,13·

· · · ·      the Flippo site, that also has to be14·

· · · ·      re-zoned.15·

· · · · · · · · · ··                   So I don't know how that's any16·

· · · ·      different than -- than Archie Cannon.··So17·

· · · ·      they're just -- they're not available.··So18·

· · · ·      there's not that practicality there.19·

· · · · · · · · · ··                   But I do think, and I20·

· · · ·      understand that the Army Corps and the Brown21·

· · · ·      Grove community have -- have been in22·

· · · ·      meetings and negotiations regarding the23·

· · · ·      grave sites, the schools, the school site24·

· · · ·      and other options and they are working25·
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· · · ·      through this.··And I agree with Tim that we·1·

· · · ·      just need to let them do that.··So I will --·2·

· · · ·      I will intend to vote -- intend to vote yes·3·

· · · ·      for this -- this motion.·4·

··5·

· · · · · · · ··               MR. HAYES:··And I would encourage·6·

· · · ·      the company to work more with the community·7·

· · · ·      to try to maybe --·8·

··9·

· · · · · · · ··               MS. WOOD:··Yes.10·

·11·

· · · · · · · ··               MR. HAYES:··-- deal with some of12·

· · · ·      those issues like getting people on water13·

· · · ·      and --14·

·15·

· · · · · · · ··               MS. WOOD:··Yes.16·

·17·

· · · · · · · ··               MR. HAYES:··-- you know, things18·

· · · ·      like that.19·

·20·

· · · · · · · ··               MS. WOOD:··Yeah, I would -- I agree21·

· · · ·      with you, Tim.··I would encourage that as22·

· · · ·      well.··And maybe include in some of their23·

· · · ·      road improvements, some pedestrian safety24·

· · · ·      aspects and some walkways.··That -- that is25·
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· · · ·      a very narrow road.··Part of it is already·1·

· · · ·      -- believe it or not, part of it is slated·2·

· · · ·      as a county bike trail.··It has county bike·3·

· · · ·      trail access or authorization on it.·4·

· · · · · · · · · ··                   So there are things there that·5·

· · · ·      I think can be -- can be done.··And again, I·6·

· · · ·      think it can bring some necessary attention·7·

· · · ·      to the Brown Grove community and make it·8·

· · · ·      more of a defined community and a permanent·9·

· · · ·      community in that area.10·

·11·

· · · · · · · ··               MR. HAYES:··All right.12·

·13·

· · · · · · · ··               MS. WOOD:··Any other comments?14·

· · · ·      Cindy we --15·

·16·

· · · · · · · ··               MS. JASINSKI:··I have a --17·

·18·

· · · · · · · ··               MS. WOOD:··Paula, I'm sorry.19·

·20·

· · · · · · · ··               MS. JASINSKI:··I just wanted to21·

· · · ·      offer one comment before the role and the22·

· · · ·      vote was that I just wanted to reiterate23·

· · · ·      what's been said is that the wetlands24·

· · · ·      increased by a lot with the -- with the25·
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· · · ·      other jurisdictional delineation, which I·1·

· · · ·      understand was -- you know, I'm not saying·2·

· · · ·      Wegmans is -- is at fault there.··They --·3·

· · · ·      they got the delineation they did at the·4·

· · · ·      beginning, but it went up quite a bit.·5·

· · · · · · · · · ··                   The site plan did not change.·6·

· · · ·      And it does seem that there are other -- at·7·

· · · ·      least in Pennsylvania, they can configure·8·

· · · ·      things to preserve wetlands.·9·

· · · · · · · · · ··                   So I don't see how all of10·

· · · ·      those findings, A through F, are correct --11·

· · · ·      including C and D and F and E.··So I would12·

· · · ·      -- just want to offer that before we --13·

·14·

· · · · · · · ··               MR. LOFTON:··And I'll add my voice15·

· · · ·      as well.··I don't think that either the --16·

· · · ·      the proposed design is -- doesn't have17·

· · · ·      alternatives on the site.18·

· · · · · · · · · ··                   I think the Board can make a19·

· · · ·      factual determination that the L-shaped20·

· · · ·      configuration is not a -- there are not21·

· · · ·      other practical -- practicable alternatives22·

· · · ·      to that design.··And I think the Board can23·

· · · ·      make a factual determination that there are24·

· · · ·      other practicable alternatives to this site.25·
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· · · ·      So I vote no.·1·

··2·

· · · · · · · ··               MR. HAYES:··Well, I think we did·3·

· · · ·      have some testimony from the company·4·

· · · ·      representatives that even if they -- even if·5·

· · · ·      they went away from the L-shape, they'd·6·

· · · ·      still have about the same wetland impact.·7·

· · · ·      So I don't -- I don't see that as being an·8·

· · · ·      issue for me.··But anyway, well, I'll guess·9·

· · · ·      we'll call the roll.10·

·11·

· · · · · · · ··               MS. JASINSKI:··There are -- there12·

· · · ·      are potentials.··Things like a two-story13·

· · · ·      parking garage and that kind of thing.··So14·

· · · ·      --15·

·16·

· · · · · · · ··               MR. HAYES:··Yeah.17·

·18·

· · · · · · · ··               MS. JASINSKI:··-- I think they were19·

· · · ·      in some of the discussion.20·

·21·

· · · · · · · ··               MR. LOFTON:··I think they did some22·

· · · ·      of that at the Pottsville site.··It cost23·

· · · ·      more money, but it saves wetlands.24·

·25·
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· · · · · · · ··               MR. HAYES:··Well, I agree if they·1·

· · · ·      can -- they can get rid of the L-shape and·2·

· · · ·      -- and preserve a significant amount more·3·

· · · ·      wetlands then that's what they should look·4·

· · · ·      at.·5·

· · · · · · · · · ··                   But the testimony we have is·6·

· · · ·      that it would not preserve any significant·7·

· · · ·      more amount of wetlands.··And if they start·8·

· · · ·      going to two stories, I mean, you've got the·9·

· · · ·      county ordinance the limits the height of10·

· · · ·      the buildings because you've got the Airpark11·

· · · ·      right there.12·

· · · · · · · · · ··                   So I -- I really don't think13·

· · · ·      -- while some of those things may have been14·

· · · ·      more desirable on another site, I just don't15·

· · · ·      see where on this particular site that --16·

· · · ·      that those were real options for the17·

· · · ·      company.18·

· · · · · · · · · ··                   I -- I think all of those19·

· · · ·      things were addressed.··And I shared some of20·

· · · ·      the same concerns that -- you and -- you21·

· · · ·      know, Paula and you and Jim have when we22·

· · · ·      came into this thing.··I had a very open23·

· · · ·      mind on it.··But after listening to the24·

· · · ·      testimony today and reading the staff report25·
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· · · ·      and -- and chairing the hearing back in the·1·

· · · ·      summer, I was very, very torn about this·2·

· · · ·      project.··But at this point, I think those·3·

· · · ·      issues were, you know, addressed as well as·4·

· · · ·      they could be.··So I think at this point, it·5·

· · · ·      just -- it needs to move on.··I don't know·6·

· · · ·      what else we can do.·7·

··8·

· · · · · · · ··               MS. JASINSKI:··Okay.··I agree.·9·

·10·

· · · · · · · ··               MS. WOOD:··Any other comments?11·

· · · ·      Cindy, would you please call the roll?12·

·13·

· · · · · · · ··               MS. BERNDT:··Yes, Madame Chair.14·

· · · ·      Mr. Hayes.15·

·16·

· · · · · · · ··               MR. HAYES:··Aye.17·

·18·

· · · · · · · ··               MS. BERNDT:··Ms. Jasinski.19·

·20·

· · · · · · · ··               MS. JASINSKI:··No.21·

·22·

· · · · · · · ··               MS. BERNDT:··Mr. Lofton.23·

·24·

· · · · · · · ··               MR. LOFTON:··Nay.25·

COMMONWEALTH REPORTERS, LLC    804-859-2051



Page 515

· · · · · · · ··               MS. BERNDT:··Ms. Cohen.·1·

··2·

· · · · · · · ··               MS. COHEN:··No.·3·

··4·

· · · · · · · ··               MS. BERNDT:··Mr. Seiger.·5·

··6·

· · · · · · · ··               MR. SEIGER:··Yes.·7·

··8·

· · · · · · · ··               MS. BERNDT:··Ms. Wallace.·9·

·10·

· · · · · · · ··               MS. WALLACE:··Yes.11·

·12·

· · · · · · · ··               MS. BERNDT:··Ms. Wood.13·

·14·

· · · · · · · ··               MS. WOOD:··Yes.15·

·16·

· · · · · · · ··               MS. BERNDT:··One, two, three --17·

· · · ·      motion carries four yes's, three no's.18·

·19·

· · · · · · · ··               MS. WOOD:··Thank you Cindy.··At20·

· · · ·      this time, this concludes the Board's21·

· · · ·      business for today and this Board action.··I22·

· · · ·      want to thank the staff and the Army Corps23·

· · · ·      and the community and all the speakers that24·

· · · ·      hung in with us all day today, as well as25·
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· · · ·      Mr. Grandis, Mr. Paylor and my fellow Board·1·

· · · ·      members.··It's been a long day.··But you·2·

· · · ·      know, I think -- think a lot of this had to·3·

· · · ·      be vetted out.·4·

· · · · · · · · · ··                   And I appreciate everybody's·5·

· · · ·      interest, attention and all the time that's·6·

· · · ·      been put into this.·7·

··8·

· · · · · · · ··               MR. HAYES:··All right.··Well,·9·

· · · ·      thanks, everybody.··It's -- it has been a10·

· · · ·      long day.··And I'm glad we can all work11·

· · · ·      together like this.12·

·13·

· · · · · · · ··               MS. WOOD:··Yeah.··I'll gavel out14·

· · · ·      the meeting.15·

·16·

· · · · · · · ··               MR. HAYES:··All right.17·

·18·

· · · · · · · ··               MS. WOOD:··We're adjourned.19·

·20·

· · · · ··         (The virtual State Water Control Board21·

·meeting adjourned at 7:32 p.m.)22·

·23·

·24·

·25·
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 1           (The special virtual State Water Control 

 2  Board meeting commenced at 10:01 a.m., and the 

 3  Board's agenda commenced as follows:)

 4  
    
 5  
                   MS. TRETINA:  Good morning.  
 6
          Welcome to the State Water Control Board 
 7
          special meeting.  Before we get started, 
 8
          just a couple of logistics.  So you will not 
 9
          be able to submit questions during this 
10
          Board meeting.  
11
                       Should you need any webinar 
12
          technical support, you can call 804-698-4470 
13
          or 804-698-4506.  You may also email 
14
          Kevin.Vaughan@deq.virginia.gov.  And that 
15
          information will be on each screen as we 
16
          progress through the meeting. 
17
                       When you are called on to 
18
          speak, we will unmute you, but you will also 
19
          need to unmute yourself whether you're on 
20
          the telephone, unmute your handset or on the 
21
          computer.  So now I will turn it over to 
22
          Heather Wood, Chairman of the Water Board.
23
                   
24
                   MS. WOOD:  Thank you, Marilee.  
25
          Good morning, I'm Heather Wood, Chairman of 
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 1        the State Water Control Board.  I now call 

 2        to order the meeting of the Board for 

 3        February 26, 2021.  Consistent with Governor 

 4        Ralph Northam's Executive Order No. 51 

 5        issued in 2020, item 4-0.01G of Chapter 1289 

 6        of the 2020 Acts of Assembly and the 

 7        applicable provisions of Section 2.2-3708.2 

 8        of the Freedom of Information Act, the Board 

 9        is convening today's meeting electronically. 

10                     This meeting is necessary for 

11        the Board to discharge its lawful purposes, 

12        duties and responsibilities, but it is 

13        impractical and unsafe for the Board to 

14        assemble in a single location due to the 

15        continued declaration of a State of 

16        Emergency for COVID-19. 

17                     During this meeting, to report 

18        technical issues during the broadcast, 

19        please dial 804-698-4470.  Again, that's 

20        804-698-4470. 

21                     This contact information will 

22        also be shown on the screen during the 

23        meeting.  Please ensure that your line 

24        remains muted at all times when you are not 

25        speaking.  This helps control background 
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 1        noise and improves your ability to hear -- 

 2        hear the discussions.  Now I will call the 

 3        roll. 

 4                     Board members, when your name 

 5        is announced, please unmute your line so you 

 6        may verbally indicate your presence and 

 7        introduce yourself. 

 8                     After you speak, please mute 

 9        your line and ensure -- also please be sure 

10        to identify yourself by name.  Lou Wallace.

11                 

12                 MS. WALLACE:  Good morning, I'm 

13        here.  Coming to you from Russell County in 

14        far southwest Virginia.  And it's a pleasure 

15        to be here.  Good to see everyone.  Thank 

16        you.

17                 

18                 MS. WOOD:  Timothy Hayes.

19                 

20                 MR. HAYES:  Yes, I'm here.  Hope 

21        everybody has a -- is having a good morning.  

22                 

23                 MS. WOOD:  Paula Jasinski.

24                 

25                 MS. JASINSKI:  Good morning, hi.  
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 1        I'm Paula Jasinski.  I'm from Richmond, 

 2        Virginia.

 3                 

 4                 MS. WOOD:  James Lofton.

 5                 

 6                 MR. LOFTON:  Good morning.  Jim 

 7        Lofton from Greene County, Virginia.

 8                 

 9                 MS. WOOD:  Jillian Cohen.

10                 

11                 MS. COHEN:  Hi, everyone.  This is 

12        Jillian Cohen.  I am in Falls Church, 

13        Virginia, part of Fairfax County.  Thanks.

14                 

15                 MS. WOOD:  And Ryan Seiger.

16                 

17                 MR. SEIGER:  Hi.  Ryan Seiger from 

18        Fairfax County, as well, Springfield, 

19        Virginia.  Thanks for having me today and 

20        good to be here.

21                 

22                 MS. WOOD:  Thank you.  And I am 

23        Heather Wood.  And all Board members are in 

24        attendance and we have a quorum for today's 

25        meeting.  Also joining us is David Paylor, 
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 1        Director the Department of Environmental 

 2        Quality, James Golden, Piedmont Regional 

 3        Office director, Jaime Robb, VWP and 

 4        Stormwater Manager in the Piedmont Regional 

 5        Office.  

 6                     Melanie Davenport, Director of 

 7        Water Permitting Division, Cindy Berndt and 

 8        Debra Harris from the Office of Regulatory 

 9        Affairs, David Grandis, Assistant Attorney 

10        General and counsel to the Board.  

11                     And assisting us with the 

12        webinar organization -- thank goodness -- is 

13        Marilee Tretina from the Office of Training 

14        Services.  Appreciate everybody being online 

15        today. 

16                     And we have a busy day, a full 

17        -- obviously a full agenda with this one 

18        agenda item.  And we will do our best to 

19        ensure everyone is -- is heard. 

20                     And I will lay out the 

21        parameters for the -- for that after we get 

22        through a couple of presentations.  The only 

23        business item for today is the consideration 

24        of the draft water protection permit for the 

25        proposed Wegmans Distribution Center in 
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 1        Hanover County.  Before we hear the staff 

 2        presentation on that draft permit, 

 3        Ms. Davenport has an introductory 

 4        presentation on the water protection permit 

 5        program.  Ms. Davenport, you may proceed.

 6                 

 7                 MS. DAVENPORT:  Thank you, Madame 

 8        Chairman.  I believe that a few of the 

 9        members of the Board have not been with us 

10        before as we've had a conversation about a 

11        Virginia water protection permit. 

12                     And I don't think it was 

13        something that we spent a lot of time on 

14        during the COVID-based orientations.  So I 

15        have a few slides just to get you some 

16        context and some familiarity with the 

17        program and the regulation. 

18                     Next slide, please.  Next 

19        slide, please.  Deb, next slide.  Great.  So 

20        the first thing I wanted to talk about is 

21        there are two federal elements of wetland 

22        and stream protection.  The first is what we 

23        call a Section 404 Permit.  And Section 404 

24        refers to the authority established by the 

25        Clean Water Act that regulates the placement 
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 1        of dredge and fill material into waters of 

 2        the United States.  This permit program 

 3        created by the State -- by the Clean Water 

 4        Act is delegated by EPA to the US Army Corps 

 5        of Engineers.

 6                     So the Corps issues the 

 7        Section 404 Permit through that authority 

 8        that's given to them by EPA.  The other 

 9        relevant section of the Clean Water Act is 

10        Section 404.

11                     And for those members of the 

12        Board who have been Board members for a few 

13        years, you've received a crash course in 

14        Section 401.  But this is also established 

15        by the Clean Water Act. 

16                     This section give states the 

17        authority to review and provide water 

18        quality certification that is triggered by a 

19        federal license or a permit.  So it has to 

20        be a federal action. 

21                     And when we're talking about 

22        wetlands and streams, it's the Corps' 404 

23        permit that Virginia then gets to weigh in 

24        on through Section 401 in terms of impacts 

25        to water quality.  Next slide, please.  
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 1        There was a time back in the late 90's, 

 2        early 2000's where there were some case 

 3        decisions at the federal level limiting the 

 4        application of Section 404.

 5                     So at that time, Virginia 

 6        adopted its own state law to protect 

 7        wetlands.  And the program is called the 

 8        Virginia Water Protection Permit Program.  

 9        VWP is how I often refer to it.

10                     Sometimes I refer to it as the 

11        wetlands permit.  It is actually a permit 

12        that protects state aquatic resources, so 

13        that is both wetlands and streams. 

14                     It is pretty much a parallel 

15        permitting program to the Corps' program so 

16        that in most instances, an applicant has to 

17        obtain both a Corps 404 permit and a State 

18        VWP permit.

19                     Both the Corps and DEQ have a 

20        number of general permits which are permits 

21        that cover similar activities and -- but 

22        don't require the application and processing 

23        and review of an individual permit.  We have 

24        different terms for different nomenclature, 

25        but the programs are really quite parallel.  
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 1        The VWP reviews and regulates activities in 

 2        wetlands and streams including filling and 

 3        excavation which is, again, captured by the 

 4        404 permit. 

 5                     But Virginia's water 

 6        protection permit program also covers 

 7        impounding surface water and surface water 

 8        withdrawals.

 9                     Now where this all kind of 

10        comes together in a big circle is that under 

11        state law, the Virginia water protection 

12        permit may serve as the 401 certification.  

13                     So what we see a lot of times 

14        is, especially in the issuance of an 

15        individual permit, we receive the -- the 

16        tool that gets any applicant kicked off in 

17        Virginia is called a joint permit 

18        application.  We refer to that as the JPA.  

19                     And what happens is the Corps 

20        issues -- processes an individual permit.  

21        DEQ evaluates and processes an individual 

22        permit, but the Corps can't issue their 

23        permit until DEQ issues its VWP because that 

24        serves as the 401 water quality 

25        certification.  Next, please.  As I've said, 
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 1        the -- the intent of the state non-tidal 

 2        wetlands law was to make sure that we 

 3        protected certain aquatic resources in 

 4        Virginia that were not being protected at 

 5        the federal level.

 6                     And again, the General 

 7        Assembly was very deliberate in creating a 

 8        program that was parallel and protective, 

 9        but efficient and not duplicative.  

10                     So the State Water Control law 

11        specifically requires that DE person -- DEQ 

12        personnel use the Corps' 1987 delineation 

13        manual to identify state waters.

14                     We make sure that our VWP 

15        staff, our wetlands inspectors, our permit 

16        writers all have similar training as Corps 

17        staff in terms of what the 1987 delineation 

18        protocols are. 

19                     And the State Water Control 

20        law allows DEQ to accept a Corps-approved 

21        delineation in our VWP process.  Next, 

22        please.  So what does VW permit do?  It 

23        authorizes impacts to state waters, be that 

24        wetlands or streams.  It provides reasonable 

25        assurance that water quality standards will 
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 1        be met if permit conditions are followed.  

 2        And it ensures a no net loss of wetland 

 3        acres and function and stream function.

 4                     So we're going to talk a 

 5        minute -- in a minute about mitigation.  But 

 6        what that means is that in authorizing 

 7        impacts to state waters, there may actually 

 8        be a filling of a wetland or a culverting 

 9        and a filling of a stream. 

10                     But as part of the process 

11        that we'll talk about in a minute, those 

12        impacts have to be compensated for.  Next, 

13        please. 

14                     A VWP permit does not conform 

15        land use decisions to the project that's 

16        being reviewed.  It does not conform zoning 

17        decisions.  And it does not implement 

18        Section 106 of the National Historic 

19        Preservation Act.

20                     That is a federal law which is 

21        actually implemented by the Corps through 

22        its parallel 404 permit.  Next, please.  As 

23        I mentioned before, we have both general 

24        permits and individual permits.  We have 

25        time frames -- statutory time frames -- 
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 1        where the General Assembly says you only 

 2        have 45 days to review an issue -- a general 

 3        permit once you have a complete application.  

 4                     And it's 120 days for IP, 

 5        again, to maximize efficiency with this 

 6        parallel state permitting program.  For the 

 7        most part, permitted impacts require 

 8        mitigation.  

 9                     I say that because in some of 

10        the general permits, there's language if the 

11        impact is a tenth of an acre of less it 

12        might not trigger mitigation.  So it's only 

13        those tiny, tiny, tiny impacts.

14                     But for the most part, 

15        permitted impacts require mitigation.  And 

16        next, please.  Mitigation is actually a 

17        three step process.  And this is an 

18        evaluation that we go through as we are 

19        reviewing a permit application.

20                     The first is avoidance, which 

21        means not taking or modifying a proposed 

22        action so there is no adverse impact to the 

23        aquatic environment.  The second step, if 

24        you can't avoid all of the aquatic 

25        resources, then does the project minimize 
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 1        its impact to aquatic resources.  That's 

 2        done by reducing maybe the scope, the 

 3        layout, the design of the proposed action 

 4        and its implementation.

 5                     And then finally, for all 

 6        those resources that you couldn't -- sorry.  

 7        For all those resources you couldn't avoid, 

 8        for those you where you could not minimize 

 9        the impact, the third component of 

10        mitigation is compensation. 

11                     And that means there are 

12        unavoidable impacts and either the wetland 

13        and/or stream function needs to be 

14        compensated.  Next, please.  

15                     We -- in -- in the State Water 

16        Control law, we -- DEQ is required to review 

17        a project consistent with Section 404 (b) 

18        (1) guidelines.  These 404 (b) (1) 

19        guidelines are actually EPA guidelines. 

20                     And it is the same guideline 

21        review process that the Corps utilizes.  So 

22        the General Assembly told Virginia to use -- 

23        well, in adopting the non-tidal wetlands 

24        law, the General Assembly says, you need to 

25        incorporate the project review that's 
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 1        spelled out by the 404 (b) (1) guidelines.  

 2        And that is that an applicant establishes a 

 3        project's overall purpose and needs.  It 

 4        provides a list of alternatives meeting the 

 5        project's purpose and need, which DEQ then 

 6        evaluates. 

 7                     The preferred alternative by 

 8        the operation of these guidelines is the 

 9        alternative that meets the project purpose 

10        and need and has the least environmental 

11        impact that is practicable. 

12                     That is called the LEDPA which 

13        I think is -- is one of the more mouthfuls 

14        of acronyms that we use.  And then finally, 

15        both the 404 (b) (1) guidelines and the 

16        Virginia regulations say that practicable 

17        includes consideration of cost, logistics 

18        and available technology.

19                     So this is the framework that 

20        -- that we evaluate a project under.  Next, 

21        please.  We require alternatives analysis.  

22        And what that alternatives analysis does is 

23        really go back to those concepts of 

24        mitigation, which is, have you taken a look 

25        at other options that avoid or minimize 
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 1        wetland impacts.  For large projects, it's 

 2        often a formal alternatives analysis.  For 

 3        small projects, it's more informal and 

 4        there's usually some paragraphs in the joint 

 5        permit application.

 6                     Each alternative site is 

 7        evaluated on its own merit.  And again, we 

 8        go back to those items of availability, 

 9        costs, environmental constraints and other 

10        constraints.  Next, please. 

11                     I know that sounds very 

12        theoretical, so I have put in a couple 

13        slides.  And my intent is not to run through 

14        all of these, but just the kind of things 

15        that we consider, that we talk to the 

16        applicant about. 

17                     So when we're talking about 

18        have you avoided wetland impacts or have you 

19        minimized wetland and stream impacts, the 

20        kinds of things that might be discussed in 

21        that conversation are what are the property 

22        boundaries?  What's the site topography?  

23        Are there underground or overhead utilities 

24        that could get in the way of a certain 

25        construction layout or design?  Other 
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 1        conflicting requirements, are there onsite 

 2        environmentally sensitive features in 

 3        addition to wetlands and/or streams? 

 4                     Are there other state or 

 5        federal environmental regulations?  Are 

 6        there requirements that are imposed through 

 7        local government zoning and development 

 8        ordinances?

 9                     And then other considerations, 

10        for example, construction or industry 

11        standards, what equipments' available.  So 

12        -- so this is all part of this conversation 

13        as to whether or not an applicant can avoid 

14        and/or minimize impacts.  Next, please.

15                     The other things that we kind 

16        of work through and -- and ask questions 

17        about are can these impacts be avoided or 

18        minimized?  Can you add a vertical level to 

19        a building?  Can you reduce the footprint?  

20                     Can you reposition it?  Can 

21        you re-orient it?  Can you -- a lot of times 

22        when we're talking about mixed use or 

23        residential development, can some portion of 

24        the proposed units be reduced or done away 

25        with?  Can layout be reconfigured?  
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 1        Especially, again, in residential 

 2        development, can aquatic resources be 

 3        concentrated into subdivision common areas 

 4        so, in fact, they don't have to be affected.  

 5                     Can low impact development be 

 6        utilized?  Can engineered swales go in for 

 7        storm water conveyance instead of curb and 

 8        gutter? 

 9                     So -- so DEQ staff has all of 

10        these conversations very much on every 

11        individual permit, and to some extent, even 

12        on the smaller projects that are coming in 

13        for coverage under the general permit.  

14                     Next, please.  And then again, 

15        we push to minimization.  If you can't 

16        avoid, can you minimize?  And it's really 

17        the same sort of conversation where we -- we 

18        go back and we ask the applicant whether any 

19        of these tools or procedures can be 

20        utilized.

21                     If you can't avoid it, then 

22        can you minimize.  Next, please.  The third 

23        part of the mitigation is compensation.  I'm 

24        not going to spend a lot of time on this 

25        unless there's questions.  But the Corps has 
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 1        something called a mitigation rule.  And we 

 2        work closely with the Corps in implementing 

 3        that rule.  And basically, what that says is 

 4        that there are three ways to compensate for 

 5        wetland and stream loss.

 6                     And in preferential order, the 

 7        first is mitigation banking, which is an 

 8        applicant would purchase credits for an 

 9        applicable and available mitigation bank.  

10                     The second choice for 

11        compensation is what's called an in-lieu fee 

12        program which is similar to a bank, except 

13        it is kind of the back-stop for those areas 

14        in the state that may not have generated 

15        much market development of banks. 

16                     And then the third kind of 

17        compensation is called permittee-responsible 

18        compensation mitigation.  We call it PRM.  

19        That is the least preferential because the 

20        science has told us over years that things 

21        like mitigation banks, which are done on the 

22        much larger scale than permittee-responsible 

23        mitigation, are actually much more 

24        successful in replacing wetland and stream 

25        function.  And again, we take a look in 


�                                                               25

 1        every permit application and evaluate what 

 2        is appropriate mitigation.  Next, please.  

 3        Project components that are not regulated by 

 4        the VWP permit issues and concerns that are 

 5        not covered by our Virginia Water Protection 

 6        permit regulation include historic 

 7        resources.

 8                     I mention that 106 is covered 

 9        by the Corps.  Traffic engineering, zoning 

10        and land use, noise and lighting, air 

11        emissions. 

12                     And while these are certainly 

13        -- can certainly be issues of concern, 

14        they're regulated by other federal, state or 

15        locality programs.  

16                     And there is no statutory 

17        authority under the VWP law, the non-tidal 

18        wetlands law to consider these things.  

19        Finally, I think it's always instructive -- 

20        next one, please. 

21                     We, meaning the State, often 

22        is -- is interpreting regulations without 

23        the benefit of much judicial insight and 

24        thought.  But I did want to talk about one 

25        case.  It was the Sierra Club versus the 
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 1        State Water Control Board and the Department 

 2        of Environmental Quality.  And the permittee 

 3        was Big Woods Development Company, LLC.  The 

 4        order was issued back in October of 2018.

 5                     I believe some of the Board 

 6        may have been sitting on the Board when the 

 7        decision was made.  We also -- for some 

 8        reason, that project was always also 

 9        referred to as Legacy of Poquoson, so I 

10        guess that was the project name. 

11                     And then the LLC is the Big 

12        Woods Development.  So that was an appeal of 

13        -- of Virginia Water Protection permit that 

14        was issued by DEQ and the State Water 

15        Control Board.  

16                     The appeal was brought because 

17        -- this was a mixed use commercial-

18        residential development.  And one of the 

19        more controversial items was an entrance 

20        road into the project. 

21                     And this entrance road was 

22        presented as a straight line sort of 

23        boulevard, if you want to think about it, 

24        into the project.  And the applicant 

25        demonstrated from the beginning in the 
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 1        application that the intent for this road 

 2        was to have a straight line of sight 

 3        aesthetic.  And there were pictures and 

 4        drawings in the application.

 5                     However, with that straight 

 6        road, I believe that resulted in about three 

 7        additional acres of wetland impacts.  So the 

 8        question was it appropriate -- did DEQ 

 9        appropriately consider the project -- and 

10        I'm sorry. 

11                     I say DEQ.  This was a permit 

12        that was brought before and decided by the 

13        State Water Control Board.  So I say DEQ 

14        just as a shorthand.  But it was a permit 

15        that the Water Board decided.

16                     So the question was whether 

17        DEQ properly considered project purpose need 

18        and alternatives specifically related to 

19        this orientation of the boulevard.  Next, 

20        please.  

21                     So what the Court found was 

22        that DEQ asked the applicant to clarify why 

23        the road could not be redesigned to minimize 

24        wetland impact.  And the Court found that 

25        after these extensive conversations, 
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 1        questions, answers back and forth between 

 2        DEQ and the developer that the permit fact 

 3        sheets sufficiently documented the 

 4        importance of a straight road.

 5                     And the Court found that the 

 6        statement of the project's purpose and need 

 7        is left to the Agency's expertise and 

 8        discretion.  And we defer to the Agency if 

 9        the statement is reasonable. 

10                     So the challenge to that 

11        permit was not successful and the permit 

12        that the State Water Control Board granted 

13        for that project remained in effect.

14                     So again, a little bit of 

15        background into some limited experience that 

16        we have had with interpreting the 

17        regulations in Virginia courts.  And I 

18        believe my next slide simply says questions.  

19                     Yes, it does.  So Madame 

20        Chairman, those are my framework comments.  

21        And if -- if anyone has questions or if you 

22        would like to let folks ask questions, I'm 

23        more than happy to answer.

24                 

25                 MS. WOOD:  Thank you, 


�                                                               29

 1        Ms. Davenport.  Does -- does the Board have 

 2        any questions for Melanie?  If you wish to 

 3        speak, please raise your hand.  There 

 4        doesn't appear to be any at this time.

 5                 

 6                 MS. DAVENPORT:  Okay.  I am going 

 7        to close out my camera, but I will be online 

 8        if you need anything.

 9                 

10                 MS. WOOD:  Great.  Thank you.

11                 

12                 MS. DAVENPORT:  Thank you.

13                 

14                 MS. WOOD:  We will now proceed with 

15        the staff presentation on the draft permit.  

16        Making the presentation today is Jaime Robb.  

17        Ms. Robb, you may proceed.

18                 

19                 MS. ROBB:  Thank you, Madame Chair.  

20        Good morning, Board members.  My name is 

21        Jaime Robb, and I manage the Virginia Water 

22        Protection Program for the DEQ Piedmont 

23        Regional Office.  I'm here this morning to 

24        present for your consideration the draft VWP 

25        permit No. 19-2036 for the Wegmans 
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 1        Distribution Center.  In December 2019, the 

 2        Piedmont Regional Office received an 

 3        application for a VWP permit for wetland 

 4        impacts associated with the construction of 

 5        a grocery distribution center.

 6                     The original applicant for the 

 7        project was Hanover Economic Development.  

 8        However, after the project was announced 

 9        publicly, the applicant was updated to 

10        Wegmans Food Markets, Incorporated. 

11                     Next slide, please.  The 

12        applicant is proposing to construct the 

13        project in three phases on a 219-acre 

14        parcel. 

15                     Phase I will consist of the 

16        construction of approximately 1.1M square 

17        feet facility that will house a dry 

18        warehouse, refrigerated warehouse, return 

19        center, food manufacturing facility -- 

20        excuse me -- associated parking and truck 

21        staging area. 

22                     It will also include support 

23        buildings and associated features, such as 

24        fleet maintenance, dispatch and site 

25        security.  The second phase of development 
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 1        will expand the temperature controlled and 

 2        dry warehouses to approximately 1.3M square 

 3        feet total.  And the third and final phase 

 4        will expand the distribution center to a 

 5        full build-out of 1.7M square feet. 

 6                     The draft permit includes 

 7        impacts from all three phases of 

 8        construction.  The purpose of the project, 

 9        as stated by the applicant, is to provide a 

10        site that will serve as a secure regional 

11        grocery distribution center that will serve 

12        several locations, relieve transportation 

13        burdens from existing supply centers and 

14        provide a base of support to serve future 

15        retail locations in the Mid-Atlantic region.  

16                     The applicant stated that the 

17        project is needed to develop a new regional 

18        distribution center that can serve current 

19        and planned stores in the Mid-Atlantic 

20        region and a logistically responsible and 

21        cost efficient manner. 

22                     The applicant currently 

23        operates two distribution centers in the 

24        northeast.  They are located in Pottsville, 

25        Pennsylvania and Rochester, New York.  


�                                                               32

 1        Typically, a distribution center can serve 

 2        45 to 50 retail stores.  And currently, the 

 3        Pottsville distribution center is operating 

 4        at 20% over capacity.  

 5                     The Rochester distribution 

 6        center is operating at about four percent 

 7        over capacity.  The applicant predicts that 

 8        they will outgrow the existing distribution 

 9        centers within the next five years. 

10                     And as they plan to open five 

11        new stores in North Carolina as well as six 

12        stores in the DC Metro area, additional 

13        capacity is going to be needed to serve 

14        those new stores. 

15                     As it stands now, the current 

16        distribution centers will not be able to 

17        serve those new retail locations.  In 

18        addition to relieving demand on the existing 

19        distribution centers, a Hanover distribution 

20        center will decrease time and distance and 

21        cost associated with transportation to the 

22        stores located in the Mid-Atlantic region.  

23        Based on information provided by the 

24        applicant regarding lack of capacity at the 

25        existing distribution centers, and -- and in 
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 1        order to accommodate existing and planned 

 2        retail locations in the DC Metro area, 

 3        Virginia and North Carolina, the proximity 

 4        of the existing distribution centers from 

 5        these locations, staff has concluded that 

 6        the applicant has sufficient demonstrated 

 7        the need to construct an additional 

 8        distribution center.  Next slide, please.  

 9                     The applicant has stated that 

10        an L-shaped campus is required -- is a 

11        required site component for daily 

12        operational logistics. 

13                     The layout facilitates a flow-

14        thru of product which allows the movement of 

15        product through the warehouse without ever 

16        having to go into storage.  This results in 

17        a smaller footprint, decreased product 

18        handling as well as increased product 

19        freshness. 

20                     The L-shaped campus also 

21        allows implementation of cross docking, 

22        which allows the distribution center to 

23        receive supplies from different suppliers.  

24        And then the items are re-classified based 

25        on the truck destination.  This results in 
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 1        decreased storage costs, reduced shipment 

 2        lead times and faster delivery to the retail 

 3        stores.  

 4                     Additionally, the L-shaped 

 5        design provides other benefits such as 

 6        creating common areas for employee 

 7        entrances, equipment storage, administrative 

 8        offices, break rooms and other common areas 

 9        used between employees and both portions of 

10        the warehouse. 

11                     Additionally, it creates a 

12        separation -- that L-shape will create a 

13        separation between the employee parking and 

14        truck -- truck traffic in order to make the 

15        movement around the facility a little bit 

16        safer.

17                     And additionally, the -- by 

18        having the L-shape, the applicant is able to 

19        expand each leg with one leg being dry 

20        storage and the other being refrigerated 

21        storage. 

22                     Be able to -- they'll be able 

23        to expand each leg as necessary.  So the 

24        L-shaped campus, as stated by the applicant, 

25        is a required component and results 
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 1        ultimately in a smaller footprint and the 

 2        need -- eliminates the need for redundant 

 3        spaces. 

 4                     The applicant has stated that 

 5        a different layout will result in less 

 6        efficient operations as well as a larger 

 7        building footprint because of the 

 8        redundancy.  

 9                     The applicant goes on to state 

10        that a Hanover distribution center was 

11        created with the best design and operational 

12        practices based on the applicant's 

13        experience in logistics and distribution.  

14                     And the existing warehouse 

15        centers were considered when designing the 

16        Hanover County operation.  Next slide, 

17        please.  The 219-acre site proposed for the 

18        project is known as the Airpark site.

19                     It consists of mid to late 

20        successional mixed or pine forests and is 

21        situated at the southwest intersection of 

22        Ashcake Road and Sliding Hill Road in 

23        Hanover County.  Ashcake Road borders the 

24        site to the north, Sliding Hill is on the 

25        east side of the property.  Egypt Road runs 
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 1        along the western side of the site.  And as 

 2        you can see from this aerial photograph, 

 3        there's a variety of land uses in the area.  

 4                     So the line in red is the 

 5        outline of the parcel.  To the southwest is 

 6        the Hanover Airpark in -- Hanover County 

 7        Airpark and Industrial Park.  There is 

 8        residential development to the southeast.  

 9                     And then the Brown Grove 

10        community straddles Ashcake Road to the 

11        north -- northwest.  So that -- in 

12        determining the site location, the applicant 

13        determined that the airpark site was the 

14        preferred site due to a combination of 

15        factors, and -- in identifying what their 

16        criteria were for site selection.

17                     This included proximity to 

18        I-95, logistical efficiency to serve future 

19        and current stores, ecological factors, 

20        mitigation costs, availability of mitigation 

21        credits, zoning access and ease of utility 

22        access and costs.  Next slide, please.  The 

23        next image shows a conceptual rendering of 

24        the distribution center.  And you'll notice 

25        -- it's not appearing on my screen yet, 
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 1        hopefully you guys can see -- there we go.  

 2        You'll notice that the proposal demonstrates 

 3        the L-shaped warehouse, as I previously 

 4        mentioned.

 5                     The employee entrance is on 

 6        the northwestern portion of the property.  

 7        That will be also the Ashcake Road.  And the 

 8        truck entrance will be off of Sliding Hill 

 9        Road in the southeastern-most portion of the 

10        site. 

11                     There's a stormwater 

12        management BMP to the southwest.  And you 

13        can see that the applicant is implementing 

14        buffers around the site.

15                     I believe that it's 100-foot 

16        buffer on the western boundary of the site 

17        and a 25-foot requirement for buffering on 

18        the eastern and other portions of the site.  

19        Next slide, please.  

20                     So I have another graphic for 

21        you all -- I'm sorry to hit you with all 

22        these graphics at one time, but important 

23        information for consideration in -- in 

24        reviewing this permit.  This graphic 

25        demonstrates the final surface waters map 
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 1        for the site.  We'll talk in detail later in 

 2        the presentation about concerns that have 

 3        been raised regarding the surface water 

 4        delineation.

 5                     But this was the final surface 

 6        waters determination used to draft the 

 7        permit before the Board today.  And 

 8        ultimately, there are approximately 30 acres 

 9        of wetlands onsite. 

10                     And that consists of about 29 

11        acres of forested wetlands, a little more 

12        than half an acre of emergent wetlands and 

13        about a third of an acre of scrub shrub 

14        wetlands.  Next slide, please. 

15                     And on the next slide, I -- 

16        again, give you my apology for this because 

17        it is a very busy slide.  But this is the 

18        impact map for the project and for the draft 

19        permit that's before the Board today.  

20                     You'll notice -- I'll just 

21        point out a couple highlights.  And this 

22        bore -- excuse me, this map was provided to 

23        the Board as part of the Board materials.  

24        Additionally, this impact map has been 

25        posted on DEQ's web site since around 


�                                                               39

 1        October 20th.  So -- so a few important 

 2        details to point out.  You'll see the 

 3        reddish color on kind of -- on my screen, it 

 4        looks like a burnt red. 

 5                     But a reddish color on several 

 6        areas.  That represents those wetlands 

 7        proposed for impact.  On some areas, you 

 8        will see kind of a yellowish green that -- 

 9        to the west of the L-shaped building. 

10                     Those are the secondary 

11        impacts proposed to the -- for the project.  

12        And then, notice that there are areas of 

13        green throughout the site. 

14                     Those are wetlands onsite that 

15        are not proposed for impact.  Lastly, you'll 

16        see the little red -- 

17                 

18                 MR. LOFTON:  I'm sorry, Ms. Robb.  

19        Can I interrupt? I don't see any red.

20                 

21                 MS. ROBB:  Sure.

22                 

23                 MR. LOFTON:  I'm seeing brown.

24                 

25                 MS. ROBB:  Okay.  It's -- it's -- 
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 1        see where the pointer is?  I think Deb's got 

 2        the pointer on the screen.  It's item seven 

 3        is the big wetlands there.

 4                 

 5                 MR. LOFTON:  Yes.  Okay.

 6                 

 7                 MS. ROBB:  That's the red color I'm 

 8        seeing.  So I apologize for the mix up 

 9        there.  Deb, can you go back for just a 

10        minute, please?  Sorry, I just wanted to 

11        point out one other thing. 

12                     You'll notice the little red 

13        bubbles with the numbers.  Those correspond 

14        to the various impact areas.  And on the -- 

15        the left-hand side of the map -- and it's 

16        much too hard to read on the screen in front 

17        of you, I'm sure.

18                     But that is the impact table 

19        that summarizes the impacts from the 

20        project.  Next slide.  The proposed impacts 

21        from the project total 14.82 acres of 

22        permanent impacts.  And this also includes 

23        secondary impacts.  We've received a lot of 

24        comments regarding analysis for secondary 

25        impacts and we will discuss with the Board 
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 1        those comments and our responses later in 

 2        the presentation.  But this 14.82 that is 

 3        permanent wetland impact that include 

 4        secondary impacts. 

 5                     There is about 300ths of an 

 6        acre of temporary impacts associated with 

 7        some utility work that are -- that's 

 8        proposed.  And the -- there is about 

 9        two-tenths of an acre of jurisdictional 

10        wetland impact.

11                     This is a jurisdictional ditch 

12        that is considered a forested wetland.  So 

13        for those forested wetland impacts, the 

14        applicant is proposing to compensate at a 

15        ratio of 2:1. 

16                     And for the emergent wetland 

17        impacts, about a quarter of an acre, they 

18        will compensate at a 1:1 ratio.  The total 

19        required compensation for this project -- 

20        and that's the full build-out of this 

21        project -- is 29.41 wetland credits.

22                     The applicant's proposing to 

23        purchase these wetland credits from the New 

24        Kent environmental bank.  And State Water 

25        Control law requires that the bank -- the 
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 1        wetland bank be in the same or adjacent 

 2        hydrologic unit code sub-basin as the 

 3        project.  And the New Kent bank is within 

 4        the same HUC, or hydrologic unit code, as 

 5        the project. 

 6                     Next slide, please.  So it's 

 7        been about 15 months since DEQ received the 

 8        application for this project.  As the Board 

 9        is aware, there has been many events that 

10        have taken place during the Agency's review 

11        of the project. 

12                     So I'm hoping that this 

13        background and time line information is 

14        helpful to you all.  And I'll just try to go 

15        quickly through the time line. 

16                     When DEQ first learned of this 

17        project in the summer of 2019, at that time, 

18        there was an existing preliminary 

19        jurisdictional termination from the Corps 

20        from March of 2018. 

21                     So using that PJD from the 

22        Corps, DEQ staff went out into the field to 

23        kind of take a look and -- and see what was 

24        in the field and provide some feedback to 

25        the proposed applicant.  And when we went 
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 1        out into the field, we identified that 

 2        potentially there were more surface waters 

 3        onsite than what had been identified in that 

 4        March 2018 PJD.

 5                     So the result of that site 

 6        visit, the property owner at the request of 

 7        the applicant, had another delineation 

 8        conducted.  That delineation was presented 

 9        to the Corps and a surface waters 

10        confirmation requested. 

11                     The Corps issued a PJD for the 

12        -- for the site on October 31st, 2019.  And 

13        then fast-forward about a month forward and 

14        that is when the application was submitted 

15        to both the Corps and DEQ for consideration.  

16                     The application review period 

17        ran from about December to March.  Many 

18        questions and follow up responses provided 

19        by the applicant during that time period.  

20                     Ultimately, DEQ drafted a 

21        permit, released that for public comment on 

22        March 31st, 2020.  And after a 30-day 

23        comment period, DEQ determined that there 

24        had -- was significant interest in this 

25        project.  We received quite a few comments 
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 1        on the overall draft permit.  So at that 

 2        time, the Director authorized staff to hold 

 3        a public hearing which also is accompanied 

 4        by another comment period. 

 5                     And that was noticed in June 

 6        of 2020 with a hearing in -- on July 20th of 

 7        2020.  Thank you, Mr. Hayes, for serving as 

 8        our hearing officer.  And then the comment 

 9        period closed the first week in August. 

10                     At that time, the Agency had 

11        received several comments regarding the 

12        surface water determination for the site.  

13        And because the Corps had done the 

14        preliminary jurisdictional determination, 

15        DEQ staff sent a letter to the Corps and 

16        asked them to review that PJD and confirm 

17        that it was still accurate. 

18                     So the Corps went out in the 

19        field in August of 2020, did some additional 

20        field work.  Ultimately, issued a PJD dated 

21        September 15th. 

22                     And the application -- the 

23        applicant submitted revised application 

24        materials at that time.  There was a 

25        significant increase in surface waters 
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 1        identified on the site, which also resulted 

 2        in a significant increase in impacts from 

 3        the proposed project at that time.  DEQ 

 4        reviewed not only the Corps' PJD, but also 

 5        all of the additional application materials 

 6        submitted by the applicant.

 7                     They had to update their 

 8        proposed impact, compensatory mitigation 

 9        plan as well as their alternatives analysis 

10        to address those changes in the surface 

11        waters determination.

12                     After doing a third review of 

13        the application materials and alternatives, 

14        DEQ updated the draft permit and released 

15        for public comment, once again, in October 

16        of 2020. 

17                     A hearing was held November 

18        19th.  And then the comment period ended on 

19        December 4th, 2020.  And the second hearing 

20        there, Madame Chair, thank you for serving 

21        as our hearing officer.

22                     The -- during -- or at the 

23        close of that comment period and since that 

24        point, staff reviewed the comments from the 

25        citizens -- both written and verbal.  
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 1        Ultimately, a few issues came up during that 

 2        comment period.  DEQ went back to the 

 3        applicant to request some additinoal 

 4        information specifically related to some 

 5        costs analyses. 

 6                     And the applicant provided 

 7        that response and that pretty much brings us 

 8        to where we are today.  Staff's been working 

 9        on response to comments, updating drafted -- 

10        the draft permit and permit documents and 

11        preparing materials for the Board's 

12        consideration. 

13                     Next slide, please.  So as I 

14        mentioned, there were three public comment 

15        periods.  The draft permit before the Board 

16        today is -- is based on the draft permit 

17        that was released for public comment on 

18        October 20th. 

19                     Again, there was a hearing 

20        held.  In totality, just for -- for the 

21        Board's information as to the amount of 

22        interest in this project -- the totality of 

23        all comments received during all comment 

24        periods, there were 462 individuals or 

25        organizations that submitted comments 
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 1        opposing the permit issuance.  There were 

 2        three comments supporting the project that 

 3        were received.  Next slide, please.  So the 

 4        public comments could -- can be classified 

 5        into three categories.

 6                     The first category of comments 

 7        are those comments are those comments 

 8        related to the -- to the VWP permit program 

 9        and also specifically to the draft permit.  

10                     Those cover such topics as 

11        surface water determination, the LEDPA 

12        analysis -- least environmentally damaging 

13        alternative -- practical alternatives 

14        analysis, excuse me.

15                     Secondary impacts, the VWP 

16        application and its processing, threatened 

17        and endangered species review, downstream 

18        water quality and compliance with the permit 

19        and the program. 

20                     Notice that there are numbered 

21        items beside each of these.  These do not 

22        represent priority in any way, but they 

23        correspond to the summary of comments and 

24        responses that were provided in the Board 

25        book materials provided to you guys a few 
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 1        weeks ago.  Also those topics in bold are 

 2        those topics that we'll be discussing this 

 3        morning.  Next slide, please.  The second 

 4        category of topics include those items that 

 5        are really outside of the VWP permit program 

 6        frame work, but are related to DEQ programs.  

 7                     And they include things such 

 8        as the Chesapeake Bay Preservation Act, 

 9        flooding and stormwater management, 

10        environmental justice, industrial stormwater 

11        permitting program, groundwater 

12        contamination, coordination and the federal 

13        consistency certification review. 

14                     And then lastly, the third 

15        category are those items that are outside of 

16        both the VWP program as well as outside of 

17        DEQ's scope of authority.  And those items 

18        relate to historic resources, noise, light, 

19        air pollution and traffic. 

20                     The Corps' process for their 

21        404 permit, as well as a variety of just 

22        other topics that we received in -- in the 

23        comment periods.  Next slide, please.  So 

24        the first comment that we're going to talk 

25        about or category of comments that we're 
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 1        going to talk about are those comments 

 2        related to secondary offsite impacts.  And 

 3        specifically, DEQ received comments that the 

 4        draft permit does not account for all of 

 5        wetland impacts.

 6                     And that secondary impacts to 

 7        offsite wetland systems will occur due to 

 8        reduction in hydrology from the proposed 

 9        project.  

10                     Additionally, comments were 

11        received stating that the applicant was 

12        proposing a unique approach to calculate 

13        secondary impacts.  Next slide, please.  So 

14        staff reviewed the application for all 

15        impacts. 

16                     When we get an application in, 

17        we look at what the applicant is proposing 

18        as impacts, and then we look at those 

19        systems that are set for -- for no impacts 

20        and how they are positioned and how they 

21        relate to wetland and stream systems that 

22        will be impacted.  So when we did our 

23        initial application review of this project, 

24        we noted that there were no secondary 

25        impacts identified by the applicant.  And we 
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 1        went back to the applicant and asked 

 2        questions about that because we had 

 3        identified that -- that perhaps there would 

 4        be some secondary impacts due to reduction 

 5        in hydrology due to changes on the site 

 6        associated with the project and management 

 7        of stormwater. 

 8                     So after that discussion with 

 9        the applicant, the applicant came back.  

10        They proposed that -- that yes, there would 

11        be some secondary impacts onsite near impact 

12        area 6A and B, 20A and 25A.  

13                     Other areas, there were not 

14        expected to be secondary impacts.  And -- 

15        and the explanation for that for any of you 

16        that are familiar with this area, it is a 

17        very, very flat site. 

18                     There's not much of a -- of a 

19        change in the topography as you move across 

20        the site.  And additionally, the soils in 

21        that area are very poor draining soils.

22                     So what happens is the 

23        wetlands associated with the site are 

24        typically more precipitation driven and, 

25        therefore, the impacted wetlands are not 
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 1        likely to result in secondary impacts to 

 2        those other systems.  So getting back to the 

 3        applicant's secondary impacts determination, 

 4        when they originally came to us with those 

 5        secondary impacts, they did propose a unique 

 6        approach.

 7                     But quite frankly, upon 

 8        reviewing that unique approach, DEQ 

 9        automatically told them that it was not 

10        appropriate. 

11                     And as such, they updated the 

12        application materials and proposed the 

13        secondary impacts using standard 

14        methodology.  So DEQ has done a thorough 

15        analysis at that point of the secondary 

16        impacts. 

17                     So fast forward to the comment 

18        periods in the summer.  DEQ received 

19        comments that, you know, citizens still 

20        believed there would be secondary impacts 

21        from the site.

22                     So DEQ went back to the 

23        applicant and said could you please review 

24        these areas and take a look for secondary 

25        impacts.  Ultimately, the applicant revised 
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 1        the secondary impacts totals and 

 2        incorporated four more areas that had the 

 3        potential for secondary impacts.  Again, the 

 4        -- there is a belief that because of the 

 5        topography and other site characteristics, 

 6        these secondary impacts will not occur. 

 7                     But the applicant went ahead 

 8        and identified them as impacts in the 

 9        application materials.  And then lastly, to 

10        address those concerns about certain areas 

11        adjacent to the site, the applicant proposed 

12        onsite wetland monitoring throughout onsite 

13        wetland impacts not slated for impacts -- or 

14        wetland systems not slated for impacts, 

15        excuse me. 

16                     And the belief is that by 

17        conducting that onsite wetland monitoring, 

18        if that demonstrates that there is secondary 

19        impacts that are occurring, corrective 

20        action can be taken to address that 

21        immediately.  Next slide, please. 

22                     All right.  So DEQ received 

23        several comments as it pertains to flooding 

24        and stormwater management.  The comments 

25        focused on the fact that the increase in 
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 1        impervious surface from the site will 

 2        exasperate existing flooding or create new 

 3        flooding concerns.  

 4                     And some comment -- commenters 

 5        stated that the water flows will be 

 6        permanently impacted[ed]; that there were 

 7        studies needed for the culvert and outfall 

 8        adequacy in accordance with the Virginia 

 9        Erosion and Sediment Control program; that 

10        there had been no analysis of that flow or 

11        potential flooding from the project; that 

12        local streams will not be able to handle 

13        run-off from the project; and, that DEQ 

14        should require that permeable materials be 

15        used for any paved surfaces.

16                     Next slide, please.  So again, 

17        if you -- if you think back to the 

18        categories that -- that I mentioned at the 

19        beginning of the response and summary of 

20        comments, stormwater is -- is one of those 

21        items that DEQ does have a stormwater 

22        program but requirements for the E&S and 

23        stormwater are really outside -- or at 

24        least, the post-development stormwater 

25        program are really outside of the VWP permit 
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 1        program.  So the Virginia stormwater 

 2        management regulation requires the 

 3        management of stormwater run-off from a 

 4        developed site. 

 5                     And it accounts for changes in 

 6        stormwater run-off because of changes in 

 7        land cover from development activity.  And 

 8        under the VSMP regulations, volume, velocity 

 9        and peak discharge rate must be controlled.  

10                     The stormwater regulations 

11        require that the post-development run-off 

12        replicate or improve upon the 

13        pre-development run-off conditions. 

14                     And the project can not cause 

15        additional flooding if flooding exists.  The 

16        applicant will be able to comply with the 

17        stormwater requirements through a variety of 

18        stormwater management best practices and 

19        land cover conditions. 

20                     But ultimately, Hanover County 

21        will be the reviewing authority and the 

22        implementing authority for the stormwater 

23        program.  Hanover operates an approved 

24        erosion and sediment control and Virginia 

25        stormwater management program.  Some of you 
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 1        are familiar with our VSMP authorities.  

 2        Hanover County is an approved VSMP 

 3        authority, and is an approved E&S authority. 

 4                     So what that means is that 

 5        they will be responsible for receiving 

 6        plans, conducting plan review, approving 

 7        those plans and ensuring compliance by 

 8        conducting periodic inspections.

 9                     Of additional note, the 

10        project will be required to obtain coverage 

11        under the construction general permit.  And 

12        until the plans are approved and coverage 

13        under that general permit is obtained, no 

14        the land -- no land disturbance is 

15        authorized from the project.

16                     Next slide, please.  So staff 

17        received some comment regarding threatened 

18        and endangered species and wildlife habitat 

19        impact from the project. 

20                     And those comments stated that 

21        the -- that wetlands serve as an important 

22        -- important feature for wildlife and 

23        threatened and endangered species.  One 

24        comment specifically stated that the site 

25        has a colony of endangered spotted turtles, 


�                                                               56

 1        and that the development will displace 

 2        wildlife.  Next slide, please.  So as part 

 3        of our policies and procedures for issuance 

 4        of permits, both for our general permit 

 5        program as well as our individual permit 

 6        program, DEQ is required to coordinate the 

 7        VWP application review with our other 

 8        agencies across the State. 

 9                     And this includes the 

10        Department of Wildlife Resources, formerly 

11        known as Game and Inland Fishery, Department 

12        of Conservation and Recreation, or DCR, 

13        Virginia Marine Resource Commission -- who 

14        also received a copy of the application at 

15        the same time as DEQ -- and the Department 

16        of Health and Office of Drinking Water. 

17                     So for this particular 

18        project, DEQ conducted that coordination.  

19        And none of the State agencies found adverse 

20        impacts to State-protected species. 

21                     Also of particular note, when 

22        the applicant submitted their application, 

23        they had conducted a survey or study for 

24        Swamp Pink on the proposed site.  And that 

25        study ultimately determined that the species 
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 1        was absent and that habitat was not found.  

 2        DCR concurred with the applicant's findings 

 3        regarding that pink -- Swamp Pink study.  

 4        Next slide, please. 

 5                     The staff received several 

 6        comments related -- that the -- related to 

 7        water quality and that the proposed project 

 8        would negatively impact downstream water 

 9        quality. 

10                     Those comments specifically 

11        stated that the project will contribute to 

12        impaired waters; that Totopotomoy Creek is 

13        impaired for recreational uses and there is 

14        no wasteload allocation for the project; 

15        that nutrient and sediment wasteload 

16        allocations are needed in accordance with 

17        the Chesapeake Bay TMDL; and that the 

18        elimination of vegetation will cause erosion 

19        that will cause sediment to be carried 

20        downstream; and then finally, that wetlands 

21        will be impacted by noise and light 

22        pollution.  Next slide, please.  So the 

23        proposed project is located within the 

24        Pamunkey sub-basin of the York River basin.  

25        And -- which is also part of the Chesapeake 
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 1        Bay Watershed.  It will discharge to unnamed 

 2        tributaries of Totopotomoy Creek to the 

 3        south, Campbell Creek to the north and 

 4        Kersey Creek to the southeast.

 5                     All three of these water 

 6        bodies are part of the Pamunkey River 

 7        E. coli TMDL study area.  However, only 

 8        Kersey Creek itself is impaired for E. coli.  

 9                     There are no impairments 

10        identified for Campbell Creek or upper 

11        Totopotomoy Creek, mainstreams or those 

12        associated tributaries to which this project 

13        will discharge.  

14                     And the Kersey Creek, that is 

15        also impaired for pH.  However, it is 

16        believed to be from a naturally occurring 

17        condition.  

18                     Ultimately, the project is not 

19        expected to discharge a source of bacteria, 

20        so no wasteload allocation is necessary, 

21        even though it's within that Pamunkey River 

22        study area.  The Virginia Erosion and 

23        Sediment Control program requires -- and I'm 

24        kind of switching gears here, so I apologize 

25        for that.  So you know, that -- that was to 
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 1        address the concerns about impairments 

 2        associated with bacteria in the Pamunkey 

 3        River TMDL.  But there were also comments 

 4        related to the Chesapeake Bay TMDL. 

 5                     And that TMDL has wasteload 

 6        allocations for nutrients, phosphorus and 

 7        nitrogen and sediment.  But the -- those 

 8        issues -- those concerns for -- or pollutant 

 9        concerns, those are really addressed under 

10        the erosion and sediment control and 

11        stormwater management program requirement.  

12                     And under the VSMP program, 

13        there is a maximum phosphorus loading rate 

14        that addresses nutrient and sediment 

15        discharges from development sites. 

16                     That maximum phosphorus 

17        loading rate is protective and determined to 

18        not cause or contribute further impairments 

19        for nutrient and sediment from development 

20        projects.

21                     Additionally, as I previously 

22        mentioned, the locality will serve as the 

23        E&S and VSMP authority that will review and 

24        approve the E&S and post-development 

25        stormwater plan.  And the applicant will be 


�                                                               60

 1        required to obtain coverage under the 

 2        general construction permit.  And then 

 3        lastly, run-off from the site will have to 

 4        be in compliance with stormwater -- the 

 5        stormwater management program.

 6                     Next slide, please.  So there 

 7        are several conditions that are actually 

 8        contained within the VWP permit itself, the 

 9        draft permit being considered by the Board 

10        that helps protect against those concerns 

11        with sediment and its impact to downstream 

12        waters from the project. 

13                     Because the VWP permit program 

14        regulates water -- regulates and protects 

15        water quality during construction 

16        activities, the permit conditions really 

17        address those items that are -- those things 

18        that are happening during the construction 

19        process.

20                     So for example, there are 

21        conditions within the permit that activities 

22        have to be conducted in a manner that 

23        minimizes impacts to instream beneficial 

24        uses, that erosion and sediment controls are 

25        designed, installed and implemented for life 
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 1        of the construction activity, that 

 2        construction or waste materials are 

 3        prohibited from entering surface waters and 

 4        the prevention and contamination -- that 

 5        spills are prevented and contamination 

 6        prevented from the project.

 7                     And then lastly, the permit 

 8        contains a condition that stormwater BMPs 

 9        have to be constructed, maintained and 

10        operated in a manner such to prevent erosion 

11        and the deposition of sediment downstream.  

12                     Next slide, please.  So the 

13        next -- the next comment category is 

14        environmental justice.  So DEQ received 

15        several comments during the comment period 

16        that environmental justice had not been 

17        adequately considered throughout the 

18        processing of the application. 

19                     And these concerns include a 

20        disparate environmental justice impact had 

21        not been considered, that requests for DEQ 

22        to consult with the Virginia Environmental 

23        Council on Justice -- excuse, on 

24        Environmental Justice, that the project 

25        continues the encroachment on the Brown 
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 1        Grove community, the project will disturb 

 2        and displace remains of Brown Grove 

 3        ancestors, and that the consideration of 

 4        cumulative impacts of the county's 

 5        comprehensive plan on the Brown Grove 

 6        community should be considered. 

 7                     Other comments regarding 

 8        environmental justice is, you know, were 

 9        related to well water contamination, 

10        flooding, air emissions and traffic 

11        congestion on the Brown Grove community.  

12        Next slide, please. 

13                     So this next slide, I will 

14        apologize.  It is action-packed.  There's a 

15        lot of -- a lot of information on this 

16        slide, but it's important information in 

17        order for us to evaluate environmental 

18        justice. 

19                     As the Board is aware, the 

20        General Assembly passed legislation last 

21        year making environmental justice the policy 

22        of the Commonwealth, as well as DEQ.  And 

23        under the Virginia Code, environmental 

24        justice is defined as fair treatment and 

25        meaningful involvement of every person 
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 1        regardless of race, color, national origin, 

 2        faith, disability or income in the 

 3        development, implementation and enforcement 

 4        of environmental laws, regulations and 

 5        policy. 

 6                     Fair treatment is defined in 

 7        that statute as the equitable consideration 

 8        of all people whereby no group of persons 

 9        bears a disproportionate share of any 

10        negative environmental consequence resulting 

11        from an industrial, government -- excuse me, 

12        industrial, governmental or commercial 

13        operation, program or policy.

14                     And then lastly, meaningful 

15        involvement is defined in the statute as the 

16        requirements that one, affected and 

17        vulnerable community residents have access 

18        and opportunities to participate in the full 

19        cycle of the decision-making process about a 

20        proposed activity that will affect their 

21        environment or health. 

22                     And two, decision-makers will 

23        seek out and consider such participation 

24        allowing the views and perspective of 

25        community residents to shape and influence 
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 1        the decision.  Next slide, please.  So as I 

 2        mentioned, DEQ had released a draft permit 

 3        in the spring of 2020. 

 4                     It was towards the end of that 

 5        comment period in which DEQ determined that 

 6        there was significant interest by the Brown 

 7        Grove community and that environmental 

 8        justice was a concern of this project.  

 9                     As such, in May of 2020, DEQ 

10        reached out to the pastor of the Brown Grove 

11        Church as well as one of the descendents of 

12        the Brown Grove founder, Caroline Morris.  

13                     And that descendent, 

14        Mr. Charles Morris, he and I and staff had 

15        exchanged emails about the project.  So DEQ, 

16        in an effort to get feedback from the 

17        community, share how the community could 

18        engage in the public participation process.  

19                     How they could comment during 

20        the comment period or provide comments 

21        during the hearing.  Agency staff held a 

22        conference call with some folks on June 20th 

23        that were -- some were church members, some 

24        were interested parties with environmental 

25        justice concerns from outside of the 
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 1        community, and some were community members.  

 2        And during that call, staff explained the 

 3        proposed project that had been submitted to 

 4        the Agency. 

 5                     Staff explained the VWP 

 6        program and its authorities and its 

 7        limitations.  And also, explained how Brown 

 8        Grove as well as other citizens could make 

 9        comments during that comment period that was 

10        upcoming. 

11                     We solicited suggestions from 

12        the participants of the call to find out, 

13        you know, how we could get the word out 

14        about the public participation 

15        opportunities. 

16                     And participants on that call 

17        suggested that other than just the Times 

18        Dispatch, the Agency should consider 

19        advertising the hearing and comment period 

20        in other publications.  

21                     So following up on that, staff 

22        advertised the hearing notice in both the 

23        Richmond Free Press as well as the 

24        Mechanicsville Local.  Our Agency also 

25        announced the public comment period and 
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 1        hearing on the Nextdoor social media app in 

 2        order to make sure that -- that all members 

 3        of the community, Brown Grove and others, 

 4        were aware of the proposed comment period.  

 5                     And you know, unfortunately, 

 6        that meeting -- as I mentioned, it was a 

 7        call.  But at that time, we had just gone 

 8        into the -- the COVID pandemic, I guess 

 9        you'd say.  

10                     And so we weren't able to sit 

11        down face-to-face.  But you know, we made 

12        ourselves available as much as we could 

13        through the phone calls and email 

14        correspondence.

15                     One of the other things that 

16        the Agency offered was to provide materials 

17        about upcoming public participation 

18        opportunities. 

19                     And -- and I had actually 

20        reached out to the pastor of Brown Grove 

21        Church to see if they wanted us to provide 

22        materials for distribution.  But the church 

23        declined the Agency's offer for those 

24        materials.  So also related to the Brown 

25        Grove community, DEQ learned that the 
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 1        applicant did reach out to Brown Grove in 

 2        February of 2020 to listen to the 

 3        community's concerns and try to address some 

 4        of those concerns. 

 5                     The applicant made some 

 6        adjustments to their site plans based on 

 7        those community concerns.  Again, those were 

 8        conversations that took place outside of our 

 9        VWP permit program and was something that 

10        the applicant did. 

11                     But they did engage community 

12        members.  And regarding the comment that the 

13        Agency should consult with the Virginia 

14        Council on Environmental Justice, the 

15        council was established by the governor and 

16        tasked to provide recommendations to the 

17        governor on integration of environmental 

18        justice throughout all State programs. 

19                     The council doesn't act as a 

20        consultant on individual case decisions that 

21        are being considered by various State 

22        agencies.  So that is why the Agency did not 

23        consult with the environmental council on 

24        environmental justice.  Next slide, please.  

25        So during both the summer and fall comment 
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 1        periods, DEQ received comments from several 

 2        Brown Grove community members, as well as 

 3        other members of the public.  All comments 

 4        and concerns from all citizens were 

 5        considered by staff.

 6                     You know, we -- we took a look 

 7        at all comments to make sure that, you know, 

 8        we understood those comments.  And if 

 9        further action was needed, that follow up 

10        action was taken.

11                     But the draft permit only 

12        authorizes impacts to State waters on 

13        properties that are to be owned by the 

14        applicant.  And DEQ does not expect impacts 

15        to surface waters beyond the onsite 

16        permitted project areas. 

17                     Therefore, disproportionate 

18        negative environmental impacts to the 

19        surrounding community is not expected from 

20        the VWP permit authorization. 

21                     Issues regarding noise, 

22        traffic, air pollution, zoning, project 

23        siting that we did hear during the comment 

24        period from various community members 

25        including Brown Grove community members, 
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 1        those are outside of the VWP program permit 

 2        authority.  And the processing of the 

 3        application and draft permit conforms to the 

 4        statutory and regulatory requirements that 

 5        apply to all VWP permits. 

 6                     This includes the avoidance 

 7        minimization and compensation Melanie 

 8        mentioned earlier.  The permit contains 

 9        requirements for compensatory mitigation to 

10        ensure no net loss of wetland acreage or 

11        function. 

12                     And lastly, the concerns 

13        regarding stormwater management raised by 

14        the community will be addressed through the 

15        stormwater -- Virginia Stormwater Management 

16        Program Authority in developing and -- or 

17        approving plans developed to manage post-

18        development stormwater run-off.

19                     Next slide, please.  All 

20        right.  The next comment category that we'll 

21        discuss is the public participation and 

22        document availability.  So staff received 

23        several comments that there had been 

24        inadequate access to draft permit related 

25        documents.  And there were objections to the 
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 1        public hearing being held electronically.  

 2        Additionally, there were statements that the 

 3        electronic public hearings did not comply 

 4        with the Virginia Code for electronic 

 5        meetings. 

 6                     There were complaints that the 

 7        public hearings had technical difficulties 

 8        and poor audio.  And that ultimately, the 

 9        hearing notice did not include rules and 

10        procedures for how the hearing would be 

11        conducted.

12                     And then lastly, DEQ received 

13        comments regarding its fulfillment of the 

14        Freedom of Information Act requests we've 

15        received.  Next slide, please. 

16                     So for most permit actions, 

17        DEQ posts copies of the public comment 

18        period notice on its web site.  It does -- 

19        we don't have the ability to post all of our 

20        documents on our web site.  

21                     But as soon as we find out 

22        that a project is controversial or there's 

23        -- there's great interest in a project, we 

24        do try to post as much information as we 

25        can.  So in the case of the Wegmans 
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 1        Distribution Center, once we determined that 

 2        there was significant interest in the 

 3        project following that first comment period, 

 4        then the Agency uploaded application 

 5        materials, draft permit documents, and you 

 6        know, other materials onto our web site in 

 7        June of 2020. 

 8                     We have process several FOIA 

 9        requests for this project.  All documents -- 

10        all records were provided that were 

11        requested. 

12                     There have been a few isolated 

13        instances in which the release of a record 

14        was delayed for various reasons such as an 

15        email in someone's spam folder, or an 

16        unknown custodian had a record. 

17                     But for this particular 

18        project in the last nine months alone, DEQ 

19        has received 47 FOIA requests with 31 of 

20        those coming within the last six months.  

21                     So DEQ has done its best to 

22        meet its obligations under FOIA.  The 

23        majority of the time, all records were 

24        released under -- within the five working 

25        days allotted under the Freedom of 
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 1        Information Act.  And the Agency continues 

 2        to be attentive to FOIA requests that we've 

 3        received regarding this project or any 

 4        project. 

 5                     Regarding the electronic 

 6        public hearings, the hearings were held in 

 7        accordance with Chapters 1283 and 1289 of 

 8        2020 Acts of the Assembly. 

 9                     The State Water Control law 

10        and VWP permit program regulations require 

11        that the Board and DEQ take certain -- 

12        perform certain tasks within mandated time 

13        frames, as Melanie mentioned before. 

14                     And in order to fill these 

15        duties during the COVID-19 pandemic, the 

16        Agency made the decision to hold the public 

17        hearings electronically for the protection 

18        of both the public and the staff.

19                     And the -- and by holding 

20        those meetings electronically, it also 

21        ensured compliance with the governor's 

22        orders and the directives that -- to stay at 

23        home, and that the public was safer at home.  

24        So when we held these electronic meetings, 

25        we ensured that there was dedicated staff 
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 1        available to assist the public with 

 2        technical difficulties.  We provided various 

 3        methods for participation.  For anyone 

 4        wishing to make comment during a hearing, 

 5        the GoToWebinar platform was made available.  

 6                     For anyone wishing to listen 

 7        only, there was an audio only where they 

 8        could call a -- call a phone number and just 

 9        listen to the hearing proceedings. 

10                     For the first hearing in July, 

11        we had used a facility that had live stream 

12        capabilities.  So we thought that it was 

13        important for us to use those capabilities.  

14                     And we provided a live stream 

15        of that particular hearing.  And we did our 

16        best to ensure that folks had assistance 

17        with those technical details.

18                     I know that the dedicated 

19        staff person, their information was 

20        displayed on the screen throughout the 

21        entirety of the hearing, and that they 

22        responded to numerous requests for 

23        assistance.  Given the difficult situation 

24        of holding public meetings during a pandemic 

25        when you can't meet face-to-face, the Agency 
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 1        rose to the challenge to ensure all 

 2        regulatory and statutory requirements were 

 3        met.  Next slide, please.  So the next slide 

 4        -- the next topic we're going to cover is 

 5        compliance.

 6                     And the general comment 

 7        regarding compliance had to do with after 

 8        the permit's issued, there were concerns 

 9        that the permit -- the permittee may not 

10        comply with the terms of the permit or the 

11        Agency may not ensure enforcement of the 

12        terms of the permit. 

13                     Next slide, please.  So DEQ, 

14        like any other regulatory program, we 

15        conduct -- excuse me -- sorry, guys.  DEQ 

16        conducts periodic inspections of sites with 

17        active VWP permits to ensure compliance with 

18        the permit.

19                     Inspections focus on a variety 

20        of things.  First, we take a look to make 

21        sure mitigation credits have been purchased 

22        prior to the permittee taking impact as 

23        required by the permit.  We evaluate the 

24        limits of the impact area and ensure that 

25        the permittee has stayed within the 
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 1        permitted areas for their impact.  We review 

 2        implementation of erosion and sediment 

 3        controls onsite and make sure that the 

 4        applicant is implementing those controls.  

 5                     And that they appear to be 

 6        implemented -- appropriately operating.  We 

 7        check to make sure that wetland boundary 

 8        flagging is in place.  That is a signal to 

 9        the contractors onsite as to what their 

10        limits of disturbance is.

11                     And then we also check for 

12        secondary impacts as a result -- from the 

13        result of reduced hydrology or sedimentation 

14        in downstream surface waters.

15                     And then, prior to permit 

16        termination, an inspection is held to ensure 

17        -- again, to look at those things I just 

18        mentioned.

19                     But to make sure that the 

20        permittee has returned areas to the -- to as 

21        -- as presented in their application 

22        materials.  So for example, that surrounding 

23        areas have been stabilized, that temporary 

24        impact areas have been restored, ensuring 

25        that there's no downstream sedimentation in 
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 1        surface waters.  And you know, regardless of 

 2        the compliance scenario -- whether it's a 

 3        periodic inspection or a termination 

 4        inspection -- if DEQ finds that the 

 5        permittee is not in compliance with the 

 6        permit, then corrective action is required.  

 7                     And depending on the severity 

 8        of the infraction, then the permittee may be 

 9        referred to DEQ's enforcement division as 

10        necessary.  Next slide, please.  So that -- 

11        that is the majority of the comments.

12                     But I think that probably the 

13        -- the two categories of comments that we 

14        received the most comments on is really the 

15        surface waters determination and the LEDPA 

16        analysis, and that's what we're going to 

17        discuss now.

18                     So comments related to the 

19        surface waters determination, there were -- 

20        there were a variety of comments.  And those 

21        comments included that the national wetland 

22        inventory online shows more wetlands on the 

23        site than the PJD issued by the Corps; that 

24        the -- that an incorrect methodology was 

25        used in the determination of surface waters; 
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 1        that surface water determinations were 

 2        performed during a drought, therefore, not 

 3        all surface waters were identified; that the 

 4        approved PJD eliminated or reduced areas 

 5        that had been determined to be wet[lands] 

 6        during the -- during the delineation; and 

 7        that comments were also received that in 

 8        review of the preliminary jurisdictional 

 9        determination, or PJD, regulators were 

10        denied full access to the site.  

11                     Recommendations were made that 

12        DEQ should conduct its own delineation and 

13        that the determination does not include 

14        information regarding the quality of 

15        wetlands onsite.  Next slide, please.  

16                     So under the Virginia Water 

17        Resources and Wetlands Protection program, 

18        statutes and State Water Control law, as 

19        well as under the VWP permit program 

20        regulation, a wetland delineation must be 

21        conducted in accordance with the Corps' 1987 

22        Wetland Delineation Manual and the 

23        appropriate support materials or -- or 

24        regional supplements, as they're called.  In 

25        this manual and these supplements, the 
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 1        procedures are described for determining the 

 2        presence of a wetland, and specifically, for 

 3        evaluation of hydrology on the site, 

 4        determination as to whether or not hydric 

 5        soils or wetland soils are located on the 

 6        site and whether or not wetland vegetation 

 7        exists. 

 8                     For an area to be considered a 

 9        wetland, all three of those parameters must 

10        be present -- must be met.  And because the 

11        Corps and DEQ are both required to use the 

12        same resources and go through the same 

13        training on that 1987 Corps' manual, DEQ 

14        relies on surface water -- surface water 

15        confirmation issued by the Corps. 

16                     State Water Control law 

17        specifically states that any delineation 

18        accepted by the Corps as sufficient for its 

19        exercise of jurisdiction under the 404 Clean 

20        Water Act shall be determinative of the 

21        geographic area of the delineated wetland.  

22                     Therefore, DEQ relies on the 

23        jurisdiction -- jurisdictional determination 

24        as issued by the Corps to fulfill the 

25        requirements of our permitting program.  
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 1        Next slide, please.  So this particular site 

 2        that -- the applicant's preferred site, it 

 3        has a long history of surface water 

 4        determinations.

 5                     And at the time that DEQ first 

 6        became aware that a project was coming to 

 7        this site, there was a valid PJD and that 

 8        was dated March 20th, 2018.  But as I 

 9        mentioned, DEQ went out to the site, felt 

10        like perhaps there might be a few more 

11        surface waters onsite.

12                     And the applicant had another 

13        delineation conducted -- or the property 

14        owner on behalf of the applicant has another 

15        delineation conducted.  

16                     And that resulted in the 

17        issuance of a PJD from the Corps dated 

18        October 31st, 2019.  Now the application 

19        that DEQ received in December was based on 

20        that October 31st, 2019 PJD. 

21                     During the application review, 

22        that PJD was revised slightly to address 

23        some utility work.  And the date of that 

24        revision was February 11th, 2020.  So the 

25        permit is -- at that time, the surface 
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 1        waters on the site had been identified to be 

 2        approximately 18 acres of surface waters.  

 3        DEQ reviewed the application 

 4        materials considering the latest February 

 5        11th, 2020 PJD, and ultimately, drafted a 

 6        permit for six acres of wetland impacts 

 7        using that PJD.

 8                     When DEQ released that draft 

 9        permit in spring of 2020, that's when we 

10        identified that there were significant 

11        public interest and the public had concerns 

12        about the surface waters determination.  

13                     Following that public 

14        hearing/comment period, DEQ went back to the 

15        Corps and asked that they review that PJD to 

16        confirm that it was, in fact, accurate.

17                     So as a result of DEQ's 

18        request, the Corps conducted additional 

19        field work at the proposed site in August 

20        and issued a revised PJD September 15th. 

21                     Of note is that there was 

22        another PJD for a small area of utility work 

23        associated with the project issued September 

24        24th.  But the main surface water 

25        determination -- surface waters are 
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 1        determined on that September 15th, 2020 PJD.  

 2        So a lot of dates, I apologize.  But a lot 

 3        of -- lot of moving parts which is why I 

 4        gave you guys that time line at the 

 5        beginning. 

 6                     So as a result of the 

 7        September 15th PJD, at that time -- between 

 8        that and the September 24th PJD, 

 9        approximately 30 acres of surface waters 

10        were identified on the site. 

11                     And you know, as I mentioned, 

12        several comments were received by DEQ that 

13        there were still concerns because perhaps 

14        the Corps did not have a full access to the 

15        site when they did additional work in August 

16        of 2020.

17                     But the Corps has indicated to 

18        staff that they had full access to that site 

19        and only revisited those areas that they -- 

20        that they determined were necessary for 

21        re-evaluation. 

22                     So also of note is when the 

23        Corps issued the September 15th, 2020 PJD, 

24        the Corps also issued a memo for the record.  

25        And that memo for the record followed by 
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 1        about a week.  It was dated September 24th.  

 2        And that memo for the record is a little 

 3        unprecedented. 

 4                     It went into great detail in 

 5        explaining the determination of surface 

 6        waters on the preferred site in responding 

 7        to concerns received by -- from the citizens 

 8        by both DEQ and the Corps during their 

 9        permitting process. 

10                     Next slide, please.  So the 

11        memo for the record discussed a variety of 

12        issues.  The Board was provided a copy of 

13        this memo with your Board book materials.  

14                     And the memo discussed the 

15        history of the several surface water 

16        determinations for the site and some of the 

17        site challenges. 

18                     It went into thorough 

19        explanation as to how the surface waters 

20        determination dates -- dated September 15th 

21        was developed.  

22                     It addressed concerns with the 

23        previous PJD, in which mosaic wetlands had 

24        -- which is a special kind of wetland 

25        addressed in the materials, how that had 
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 1        been converted to 100% wetlands.  The memo 

 2        explained that wetland boundaries in certain 

 3        areas had either been eliminated or reduced 

 4        and why as it pertains to lack of one or 

 5        more of the parameters.

 6                     And also, the memo spoke to 

 7        public concerns regarding that the October 

 8        2019 delineation had been conducted during a 

 9        drought.  

10                     And specifically, the Corps 

11        stated in the memo that they had reviewed 

12        the antecedent precipitation tool, which is 

13        a tool that analyzes rainfall data, to 

14        determine -- you know -- kind of the 

15        conditions, the climate conditions at the 

16        time of the delineation. 

17                     Based on that APT, antecedent 

18        precipitation tool, the -- at the time of 

19        the delineation, conditions were a little 

20        bit drier than normal.  

21                     The Corps also reviewed the 

22        Palmer drought severity index to determine 

23        relative dryness and indicated -- those 

24        results indicated that the area had the 

25        potential for mild drought.  Also of note is 
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 1        that DEQ staff reviewed data that is used by 

 2        the Virginia Drought Monitoring task force 

 3        and looked back at what designations had 

 4        been made at that time of the delineation.  

 5                     And at the time of the 

 6        delineation, the Virginia Drought Monitoring 

 7        task force had issued a drought watch for 

 8        the region, but no drought was ever declared 

 9        for that fall.

10                     So following the receipt of 

11        that PJD dated September 15th and the 

12        supplement dated September 24th, as well as 

13        the explanatory memo dated September 24th, 

14        the applicant submitted updated application 

15        materials.

16                     They revised their impact 

17        totals.  And they revised their mitigation 

18        plan to reflect those -- the updated surface 

19        waters determination. 

20                     DEQ then reviewed all of the 

21        updated application materials, including all 

22        of the alternatives analysis in light of 

23        this new information.  Next slide, please.  

24        Okay.  The next comment category that I will 

25        go over is the LEDPA.  And just as a 
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 1        reminder, that stands for least 

 2        environmentally damaging practical 

 3        alternative, the LEDPA analysis and LEDPA 

 4        determination. 

 5                     The staff received several 

 6        comments pertaining to the LEDPA analysis.  

 7        And these comments stated that the 

 8        applicant's preferred site is not the least 

 9        environmentally damaging practical 

10        alternative. 

11                     Comments stated that under 404 

12        (b) (1) guidelines, there's a requirement to 

13        presume the applicable -- or excuse me -- 

14        practicable alternatives exist in uplands 

15        for projects that are not water-dependent.  

16                     Comments stated that the 

17        applicant's consideration of alternatives 

18        only in Hanover County and also within three 

19        miles of I-95 was inappropriate. 

20                     Comments stated that the 

21        applicant did not need an L-shaped building 

22        and that this was just a desire.  Comments 

23        stated that because the applicant entered 

24        into a letter of agreement with the owner of 

25        Alternative Four, known as the Graymont 
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 1        site, then Alternative Four could not be 

 2        considered impracticable.  Several comments 

 3        concerning Alternative Three were received.  

 4                     These included that 

 5        Alternative Three was only abandoned by the 

 6        applicant when another use for the site was 

 7        found. 

 8                     Comments were received 

 9        regarding Alternative Three, that DEQ found 

10        that that alternative was the best choice 

11        for the project.  Next slide, please. 

12                     And additionally, that the 

13        applicant had falsely claimed that 

14        alternative three was no longer available 

15        because of zoning requirements making 

16        distribution centers a prohibited use.  

17                     Several comments were received 

18        regarding the cost analysis.  And those 

19        comments specifically spoke to $1.5M 

20        incentive from the county that had not been 

21        included in the cost analysis that applied 

22        to all sites.  And that incentive was for 

23        utility work and improvements.  Comments 

24        were received that the fair market value of 

25        property should not be included in a cost 
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 1        analysis since land is a tangible asset and 

 2        that costs associated with lost cost savings 

 3        from re-zoning efforts and acquisition of 

 4        offsite easement is not appropriate for 

 5        inclusion in the cost analysis. 

 6                     Comments specific to the cost 

 7        analysis for Alternative Three, DEQ received 

 8        comments that stated that it was 

 9        inappropriate for the applicant to include a 

10        $10M cost to extend Hill Carter Parkway in 

11        the Town of Ashland because the Town of 

12        Ashland did not require that road project as 

13        a condition of development of that site, and 

14        that the applicant had overstated the land 

15        cost associated with Alternative Three 

16        because they originally had intended to 

17        carve out that portion of the project when 

18        they were consider -- excuse me.

19                     That the applicant had 

20        intended to carve out a portion of the 

21        project when they were considering that 

22        site.  So as you all are aware from your 

23        Board materials, this is a pretty in-depth 

24        snapshot of the LEDPA comments that we did 

25        receive.  The Board book materials do 
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 1        incorporate more detailed and a more 

 2        extensive list of those LEDPA comments, but 

 3        these are the ones that we thought 

 4        appropriate for presenting to you today.  

 5                     Next slide, please.  So the 

 6        VWP program, and -- and first, let me pause 

 7        and say I apologize.  Some of this will be 

 8        repetitive.  I know Melanie went over a few 

 9        of these things, and we should've 

10        coordinated our presentations better.

11                     But I wanted to just cover 

12        briefly the 404 (b) (1) guidelines.  And the 

13        VWP permit program incorporates those 

14        federal 404 (b) (1) guidelines as part of 

15        our program requirements.  

16                     And in those guidelines, the 

17        first step to -- to implement them is to 

18        avoid surface waters in the -- for the 

19        applicant to avoid surface waters. 

20                     And then when the applicant 

21        has determined that they can not avoid 

22        surface waters, then they need to look to 

23        how they can minimize the impact to surface 

24        waters.  And then finally, for those impacts 

25        that can not be avoided and that have been 
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 1        minimized, compensation is required in order 

 2        to achieve the no net less goal of the 

 3        program.  Under the 404 (b) (1) guidelines, 

 4        the LEDPA analysis is conducted. 

 5                     That LEDPA analysis -- again, 

 6        least environmentally damaging practical 

 7        alternative -- states that the LEDPA is that 

 8        which is available and capable of being done 

 9        after taking into consideration cost, 

10        existing technology and logistics in light 

11        of overall project purpose. 

12                     So the applicant submitted an 

13        application and an alternatives analysis 

14        that considered five alternatives and a 

15        no-build alternative.

16                     Staff evaluated those 

17        alternatives to determine whether or not 

18        they meet the purpose and need for the 

19        project, what the potential surface water 

20        impact from -- from constructing at each of 

21        those alternatives would be.  

22                     And then consideration as to 

23        whether or not each site was practical -- 

24        practicable based on cost, logistics and 

25        technology.  Next slide, please.  So in 
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 1        accordance with the 404 (b) (1) guidelines, 

 2        projects that are water-dependent do not 

 3        require as rigorous of a view as a non-water 

 4        dependent project. 

 5                     And when a non-water dependent 

 6        project proposes to impact surface waters, 

 7        the burden of a detailed LEDPA analysis 

 8        rests with the applicant. 

 9                     Because this particular 

10        project is not water-dependent, the 

11        applicant provided a detailed LEDPA analysis 

12        which was reviewed by staff. 

13                     The applicant considered, as 

14        mentioned, five alternatives and a no-build.  

15        But the no-build alternative was not an 

16        option because it did not meet the 

17        applicant's purpose and need and so no 

18        further consideration was given. 

19                     The applicant looked at -- at 

20        five sites in Hanover County.  And Hanover 

21        County was determined by the applicant to be 

22        the best location for the project in order 

23        to meet the purpose and need, and based on 

24        the proximity to I-95 and logistical 

25        efficiencies to serve existing stores in 
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 1        Northern Virginia as well as future stores 

 2        to the south in North Carolina.  Staff 

 3        reviewed each alternative to determine if 

 4        they met purpose and need, to determine 

 5        whether the -- what the amount of potential 

 6        surface water impacts would be and whether 

 7        the alternative was practicable taken into 

 8        consideration costs, logistics and 

 9        technology.

10                     And just to iterate, when we 

11        do -- when we did this alternatives 

12        analysis, it was done originally with the 

13        application materials originally received.  

14                     And then this entire review 

15        process was repeated in the fall when the 

16        surface water impact increased for the 

17        project.  

18                     So during the application 

19        review, staff asked the applicant about the 

20        proposed L-shaped design -- specifically 

21        called an L-shaped campus.  

22                     And asked whether or not that 

23        could be reconfigured in order to reduce the 

24        amount of surface water impacts.  The 

25        applicant indicated that for logistic 
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 1        purposes of a grocery distribution center, 

 2        the L-shaped design was necessary to 

 3        effectively implement cross docking and 

 4        flow-thru.

 5                     The L-shaped design allows 

 6        central operation points and reduced 

 7        redundancy with common areas.  Details 

 8        regarding the design and operation and 

 9        logistics of the distribution center 

10        provided by the applicant provided a 

11        sufficient explanation as to why the 

12        L-shaped campus was necessary.  

13                     Additionally, DEQ asked the 

14        applicant about this letter of intent that 

15        was raised by comments regarding Alternative 

16        Four known as the Graymont site.

17                     And the -- the commenter 

18        stated that because the applicant had 

19        entered into a letter of intent that the 

20        applicant could not claim that Alternative 

21        Four was not practicable.  

22                     So when asked about this 

23        letter of intent, the applicant explained 

24        that that letter was intent provided the 

25        applicant the ability to access the site in 
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 1        order to conduct their due diligence, 

 2        investigate the site and determine if it 

 3        would meet their needs and what limitations 

 4        may exist. 

 5                     So staff determined that based 

 6        on the information provided by the 

 7        applicant, entering into a letter of intent 

 8        with that property owner did not mean that 

 9        the site was automatically deemed 

10        practicable under the LEDPA standards.

11                     So -- also, circling back to 

12        the Alternative Three, Archie Cannon site, 

13        comments had been received regarding the 

14        prohibited uses of associated with that 

15        site. 

16                     And the applicant had 

17        considered both Alternative four and 

18        Alternative Three and the staff received 

19        copies of correspondence associated with 

20        those sites during the public comment 

21        period. 

22                     And upon reviewing the 

23        information provided by the applicant and 

24        provided by citizens -- the documentation 

25        regarding these sites -- staff researched 
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 1        what exactly had gone on regarding the 

 2        zoning requirement for Alternative Three, 

 3        the Archie Cannon site. 

 4                     And in fact, the applicant was 

 5        correct in that after they had walked away 

 6        from the site, Alternative Three had been 

 7        re-zoned such that the Town of Ashland did 

 8        not allow distribution centers on that site 

 9        any longer. 

10                     So that was information and -- 

11        and links to information provided in the 

12        Board material related to that particular 

13        comment.  Next slide, please.

14                     So in response to comments 

15        received about the cost analysis and -- and 

16        I think that this is, you know, a real bulk 

17        of the comments received during the comment 

18        period. 

19                     DEQ reviewed the comments 

20        received that certain costs were 

21        inappropriate or should not have been 

22        included with the applicant's cost analysis.  

23        And as a result, staff went back to the 

24        applicant and informed them that particular 

25        item should be removed from the cost 
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 1        analysis and the cost analysis resubmitted.  

 2        And those items included removal of lost 

 3        cost savings associated with re-zoning and 

 4        offsite easement acquisitions that -- 

 5        because the Town of Ashland had not made 

 6        extension of Hill Carter Parkway road 

 7        extension a condition of site development, 

 8        that that was not appropriate for inclusion.  

 9                     And -- and also staff 

10        requested that the $1.5M in incentives for 

11        utilities provided by the county be added to 

12        each alternative cost analysis. 

13                     So other items related to cost 

14        were reviewed by staff.  Specifically, 

15        comments -- those comments that property 

16        purchase cost or land purchase cost should 

17        not be included in the cost analysis.

18                     And the cost analysis is 

19        conducted to determine whether an 

20        alternative is unreasonably expensive or 

21        not.  

22                     And if it is determined to be 

23        unreasonably expensive, it is that -- it is 

24        therefore not practicable.  And property 

25        purchase cost, in this case, is an expense 
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 1        that will be incurred by the applicant 

 2        because the applicant does not own any of 

 3        the properties that were evaluated. 

 4                     So therefore, staff determined 

 5        that inclusion of the property cost -- the 

 6        land cost was appropriate in the cost 

 7        analysis. 

 8                     DEQ also considered those 

 9        comments from citizens that the land cost of 

10        Alternative Three was inflated and that the 

11        applicant had intended to carve out portions 

12        of that site, and reviewed information that 

13        the citizens had received under the Freedom 

14        of Information Act from the Town of Ashland.  

15                     And upon review of that 

16        information and consideration of the 

17        purchase of the property, staff determined 

18        that the applicant would need to purchase 

19        the properties -- the property in its 

20        entirety. 

21                     And therefore, that cost as 

22        presented was appropriate because, 

23        ultimately, any subdivision or future land 

24        use decisions for Alternative Three or any 

25        of the alternatives is only speculative in 
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 1        nature at this point.  So therefore, that 

 2        cost remained in the applicant's cost 

 3        analysis.  And then lastly, just to touch on 

 4        the comment that DEQ had determined through 

 5        its own analysis that Alternative Three was 

 6        the most appropriate site. 

 7                     In reviewing the alternatives, 

 8        DEQ looked at each alternative under its 

 9        internal wetland condition assessment tool, 

10        also known as WETCAT. 

11                     And this was used to compare 

12        surface water for each of the alternative 

13        sites that were -- that were considered by 

14        the applicant. 

15                     Under WETCAT, the tool is used 

16        to provide a water quality and habitat 

17        conditional assessment for non-tidal 

18        wetlands in Virginia. 

19                     But it is not a tool that 

20        takes into consideration whether sites are 

21        practicable enough -- practicable or not 

22        under the LEDPA analysis.  So while yes, DEQ 

23        did look at each of the alternatives under 

24        WETCAT, that WETCAT analysis was only for 

25        purposes of comparing surface water impacts.  
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 1        But did not consider cost, logistics or 

 2        technology in light of the project's purpose 

 3        and need for -- for each of those 

 4        alternatives.  Next slide, please.  

 5                     So this slide represents a 

 6        table of the comparison of all five 

 7        alternatives considered by the applicant.  

 8        And as you can see, Alternative Two has 

 9        greater impact than the preferred site. 

10                     The Alternative Three and Four 

11        considered by the applicant does have fewer 

12        surface water impacts.  However, neither 

13        site was determined by the applicant to meet 

14        project purpose and need because it doesn't 

15        allow for future expansion. 

16                     Both alternatives three and 

17        four are -- were determined by the applicant 

18        to be cost prohibitive or not practicable 

19        based on cost.  Alternative Three is 1.6 

20        times the cost of the preferred site. 

21                     And Alternative Four is more 

22        than two times greater than the preferred 

23        site.  And then, just to speak briefly about 

24        Alternative One.  Alternative One has about 

25        the same amount of wetland impacts as the 
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 1        preferred site and is projected to be about 

 2        90% of the costs of the preferred site.  

 3        However, the applicant explained that 

 4        Alternative One requires re-zoning and 

 5        acquisition of offsite easement.

 6                     And stated that the time that 

 7        it would take for them to acquire the 

 8        property, conduct due diligence, re-zone -- 

 9        if possible -- and acquire the necessary 

10        offsite easements, that represented a 

11        greater risk and expense to the applicant.  

12                     And therefore, applicant -- 

13        excuse me, Alternative One was not chosen as 

14        the applicant's preferred alternative.  Next 

15        slide, please. 

16                     So that is a summary of those 

17        comments we received during the comment 

18        period.  Following the comment period and as 

19        we were continuing our review and drafting 

20        our materials for the Board, we did receive 

21        some new comments. 

22                     And I believe that the Board 

23        was forwarded these comments.  And I thought 

24        that, in light of those comments -- at least 

25        one particular -- it would be important to 
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 1        address that with the Board.  And that 

 2        comment was that a new -- the construction 

 3        of a new distribution center of comparable 

 4        size to the -- to the project being 

 5        considered by the Board, is being proposed 

 6        at Alternative Four -- or the Graymont site.  

 7                     And DEQ is well aware of that 

 8        new distribution center at Alternative Four.  

 9        And matter of fact, a permit was approved 

10        for that project either last week or the 

11        week before. 

12                     And while it is a similar 

13        size, it is not for a grocery distribution 

14        center.  Also, the configuration associated 

15        with the new project on Alternative Four 

16        differs from the configuration that the 

17        Wegmans Distribution Center and Wegmans Food 

18        Markets have indicated as necessary for 

19        their project.

20                     Next slide, please.  And just 

21        to mention, other -- the other comments that 

22        were received and forwarded to the Board 

23        related to secondary impacts, these were 

24        similar to other comments related to 

25        secondary impacts received during the 


�                                                               101

 1        comment period.  And the response from staff 

 2        remains relevant for secondary impacts 

 3        associated with that -- with that comment 

 4        that had been received.

 5                     So -- also after the close of 

 6        the comment period, the Agency received 

 7        several requests for a new public comment 

 8        period and hearing, specifically stating 

 9        that new information had been provided by 

10        the applicant that had resulted in 

11        significant change to the permit.

12                     And that a new comment period 

13        and hearing must be held.  And you know, 

14        just for purposes of -- of information, 

15        typically an additional comment period 

16        and/or hearing is only held when there are 

17        significant changes to a proposed project or 

18        when there are changes to a draft permit 

19        that make it less stringent.

20                     And the history associated 

21        with this particular project, there had been 

22        substantial increases in the proposed 

23        impacts due to the new information that was 

24        received in September of 2020.  And 

25        therefore, the Agency proceeded with a new 
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 1        comment period and a new hearing in the 

 2        fall.  However, the new information that was 

 3        submitted by the applicant in December of 

 4        2020 following the close of the comment 

 5        period was in response to public comment and 

 6        were -- was to make changes relevant to the 

 7        cost analysis based on comments received on 

 8        that cost analysis. 

 9                     The applicant did not propose 

10        any new surface water impacts.  There was no 

11        change in the overall LEDPA determination 

12        for the proposed project. 

13                     And there were -- there were 

14        no changes proposed to the draft permit 

15        since the close of that previous comment 

16        period.  So therefore, no new additional 

17        comment period or hearing was deemed 

18        necessary.  Next slide, please.

19                     So staff conclusion, as 

20        mentioned, there have not been any changes 

21        proposed to the draft permit in response to 

22        comment.  And next slide, please.  And 

23        again, you guys saw this table at the 

24        beginning of the presentation.  It is a 

25        summary of the impact associated with this 
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 1        project.  Again, it is 14.85 total impact.  

 2        Compensatory mitigation from the purchase of 

 3        credits at the New Kent environmental bank 

 4        for a total of 29.41 wetland credits is 

 5        required by the permit.

 6                     Next slide, please.  And I'm 

 7        happy to take any questions that the Board 

 8        may have.

 9                 

10                 MR. HAYES:   Madame Chairman.  I've 

11        got a couple of questions.  Excellent 

12        presentation, Jaime, as always.  Yes.

13                 

14                 MS. WOOD:  Jim.

15                 

16                 MR. LOFTON:  Yes.  I'm wondering if 

17        we can take a break.  We've been going for 

18        two hours now.  Can we take a short break 

19        and then come back with questions, because I 

20        have a lot of questions.

21                 

22                 MR. HAYES:  I just had two, so 

23        maybe we could do mine --

24                 

25                 MS. WOOD:  Yeah.  We could take a 
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 1        -- well, what are you thinking, Jim, like 

 2        three minutes?

 3                 

 4                 MR. LOFTON:  Five minutes.

 5                 

 6                 MS. WOOD:  Five minutes?  Okay.  

 7                 

 8                 MR. HAYES:  Okay.

 9                 

10                 MS. WOOD:  We'll take a five-minute 

11        break and we'll come back with -- with -- 

12        and proceed with questions for Jaime.

13                 

14                 MR. HAYES:  Okay.  

15                 

16           (The virtual State Water Control Board 

17  meeting went off the record at 12:00 p.m., and 

18  resumed at 12:10 p.m.  The Board's agenda resumed as 

19  follows:)

20  

21                 MS. WOOD:  Thank you, everybody for 

22        pausing with us for a few minutes while we 

23        took a quick break.  We've just finished 

24        Ms. Robb's presentation.  Thank you, Jaime, 

25        for that great presentation.  And Tim Hayes, 
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 1        I believe you had some questions.

 2                 

 3                 MR. HAYES:  Just a couple, two or 

 4        three.  Jaime, I -- that was a great 

 5        presentation.  I appreciate you putting all 

 6        the effort into it and I'm sure the rest of 

 7        the Board does, too. 

 8                     If I understand correctly, 

 9        Alternative Four, you said there was another 

10        distribution center that's been approved 

11        there?

12                 

13                 MS. ROBB:  Yes, sir, that's 

14        correct.

15                 

16                 MR. HAYES:  Okay.  So -- so that 

17        would seem to me to indicate that 

18        Alternative Four would no longer be an 

19        alternative.  Somebody else must own the 

20        property.  Is that right?

21                 

22                 MS. ROBB:  That -- that's correct, 

23        sir.

24                 

25                 MR. HAYES:  Okay.  The other sites 
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 1        that appeared -- at least several of them 

 2        have fairly extensive stream impacts, 

 3        whereas the chosen alternative does not have 

 4        any stream impacts.  Is avoidance of stream 

 5        impacts one of the -- one of the desirable 

 6        criteria in this program?

 7                 

 8                 MS. ROBB:  Well, the -- there isn't 

 9        -- stream impacts do not rank any higher 

10        than wetland impacts, per se.

11                 

12                 MR. HAYES:  Uh-huh.

13                 

14                 MS. ROBB:  But ultimately, part of 

15        the problem with stream impacts is that if 

16        you're talking a perennial stream, use of 

17        the site becomes limited because of CBA 

18        requirements.

19                     So certain buffer requirements 

20        limit the -- the available area of the site.  

21        But when we do our analysis, we look at all 

22        surface water impacts, not -- you know -- 

23        again, we don't look at streams over 

24        wetlands or vice versa.  

25                 
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 1                 MR. HAYES:  Okay.  But the 

 2        Chesapeake Bay Preservation Act would -- 

 3        would require them to buffer back -- what 

 4        was it -- 100 feet from those surface 

 5        streams?

 6                 

 7                 MS. ROBB:  For perennial streams, 

 8        yes, sir.

 9                 

10                 MR. HAYES:  Right.  Okay, and just 

11        one more question.  The L-shaped building, I 

12        got the impression from your presentation 

13        that that's standard practice for Wegmans at 

14        their other distributions centers.  Is that 

15        a correct conclusion?

16                 

17                 MS. ROBB:  Well, the information 

18        provided by the applicant to the Agency was 

19        that they used the existing distribution 

20        centers that they operate to come up with 

21        the most efficient and logistical -- 

22        logistically -- logistical operations.  So 

23        the existing distribution centers, I'm not 

24        sure if they are, in fact, an L-shape.  But 

25        that design and need was based on what the 
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 1        applicant thought was best for 

 2        implementation at the Hanover Distribution 

 3        Center.

 4                 

 5                 MR. HAYES:  Based on -- based on 

 6        their experience in the business, I take it.

 7                 

 8                 MS. ROBB:  Yes, sir.

 9                 

10                 MR. HAYES:  Right.  Okay.  That's 

11        all I had, thank you.

12                 

13                 MS. WOOD:  Jim.

14                 

15                 MR. LOFTON:  Thank you for your 

16        presentation, Jaime.  It was certainly very 

17        thorough.  I do want to put on the record 

18        that Paula Jasinski and I had the 

19        opportunity to go out to the site on 

20        Saturday.

21                     And we -- we had a chance to 

22        walk through part of the site with -- with 

23        Jaime -- Ms. Robb and Mr. Golden and one 

24        other DEQ employee, and two of the Wegmans' 

25        representatives.  So Jaime, you probably 
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 1        won't be surprised by some of my questions 

 2        because I asked them when I was out at the 

 3        site.  But I want to pick up on the L-shaped 

 4        campus, which Wegmans states is required or 

 5        is necessary for the grocery distribution 

 6        logistics.

 7                     I understand, though, that the 

 8        Pottsville distribution center is broken 

 9        into two buildings.  You mentioned the 

10        Pottsville site and another one, I think, in 

11        New York.  

12                     And it's my understanding that 

13        -- that the Pottsville site is divided into 

14        two.  Those -- if -- could you go back to 

15        slide number -- slide number eight, please?

16                 

17                 MS. HARRIS:  Give me a second.  

18        Slide eight, and that should be it.  Is that 

19        the correct one?

20                 

21                 MR. LOFTON:  Yes.  So I -- I see 

22        the L-shaped design there.  And I -- I did 

23        ask this question, both of Wegmans -- the 

24        Wegmans' representative and -- and the DEQ 

25        staff.  Why couldn't this building -- this 
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 1        L-shape building -- be divided into two 

 2        buildings and miss the wetlands area 

 3        entirely.  Just like, apparently, was done 

 4        in the -- at the Pottsville site.

 5                 

 6                 MS. ROBB:  Mr. Lofton, are you 

 7        ready for a response?  I know that we talked 

 8        in the field, but -- so that the other Board 

 9        can hear the Agency's response to that?

10                 

11                 MR. LOFTON:  Yes.

12                 

13                 MS. ROBB:  Okay.  I didn't want to 

14        cut you off.  I apologize.  So you know, the 

15        -- the staff did ask about the L-shaped 

16        building and the design considerations for 

17        the site in order to further minimize and 

18        avoid wetlands.

19                     And that was considered both 

20        at the initial application review as well as 

21        during the review of all of the revised 

22        materials.  And you know, again, the 

23        applicant has stated that that L-shaped 

24        campus is required for their daily 

25        operational logistics, and explained that 
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 1        processes for their grocery distribution 

 2        operation called flow-thru and cross docking 

 3        -- which minimizes the need for long term 

 4        storage of product -- ultimately results in 

 5        a reduced footprint and reduced storage time 

 6        for the warehouses. 

 7                     Additionally, as explained to 

 8        us when we -- when staff asked about that 

 9        L-shaped design, the applicant indicated 

10        that it reduces redundancy associated with 

11        employee parking, employee entrances, common 

12        areas, administrative offices, equipment 

13        storage and maintenance areas. 

14                     And provides that, you know, 

15        one -- kind of one central location for 

16        those things.  And -- and ultimately, based 

17        on their information that they used, their 

18        existing experience of warehouse logistics 

19        to come up with that L-shaped design. 

20                     And they included it in their 

21        purpose and need of the project.  Then staff 

22        found that the L-shaped building -- that the 

23        applicant had satisfied the questions on the 

24        L-shaped building.  But we do have 

25        representatives of the applicant that are 
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 1        available to answer questions if you'd like 

 2        for them to speak further to the points I 

 3        just mentioned.  

 4                 

 5                 MR. LOFTON:  Yes, indeed.  As I 

 6        said out at the site, it sounds like an 

 7        efficiency issue for -- for Wegmans which, 

 8        to me, does not meet one of the criteria in 

 9        the -- in the regulations.

10                     And I'm going to refer back to 

11        that helpful presentation that Melanie gave 

12        us.  And she referred to the guidelines for 

13        specification of disposal sites for dredged 

14        or fill material from 40 CFR, Part 230 which 

15        says, except as provided under Section 404 

16        (b) (2), no discharge of dredged or fill 

17        material shall be permitted if there is a 

18        practicable alternative to the proposed 

19        discharge, would have less adverse impact on 

20        the aquatic ecosystem, so long as the 

21        alternative does not have other significant 

22        adverse environmental consequences.  So the 

23        -- the efficiency answer, for me, is just 

24        not enough.  Especially given that 

25        apparently Wegmans has another facility 
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 1        where the -- this L-shape is divided into 

 2        two.  It looks like to me that could be done 

 3        here at this site.

 4                     And I'm going to need a better 

 5        explanation from Wegmans to -- to know why 

 6        this red or brown area on this diagram is 

 7        completely covered and couldn't be done some 

 8        other way.

 9                     So I'd also like to ask you 

10        about the other alternatives.  Could you go 

11        back to slide 40, please?

12                 

13                 MS. ROBB:  I think Deb's trying to 

14        get us there on that -- back to that part.  

15        I know there's a little bit of delay on our 

16        -- on my end.  There we go.

17                 

18                 MS. HARRIS:  Is this it?

19                 

20                 MR. LOFTON:  Yes.  So what I'm -- 

21        what I'm looking at here is Alternative One, 

22        that's about the same amount of wetlands.  

23        Alternative two, again, about 15 acres of 

24        wetlands.  Is that right?  And then three --

25                 
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 1                 MS. ROBB:  14 -- I'm sorry.

 2                 

 3                 MR. LOFTON:  Both of those have 15 

 4        acres of wetlands?

 5                 

 6                 MS. ROBB:  They do, but Alternative 

 7        Two also has about a half of mile of linear 

 8        stream impacts in addition to the wetland 

 9        impacts.  

10                 

11                 MR. LOFTON:  Right.  So Alternative 

12        Three and Alternative Four, did I hear you 

13        say that those alternatives are -- are no 

14        longer available?

15                 

16                 MS. ROBB:  If I can provide some 

17        explanation to that.  So Alternative Three 

18        would have happened as that was considered 

19        by the applicant. 

20                     Since the time that the 

21        applicant submitted their application for 

22        the preferred site to DEQ, the Town of 

23        Ashland has re-zoned or changed some of 

24        their zoning criteria associated with that 

25        particular site.  And the Town of Ashland no 
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 1        longer allows distribution centers as a 

 2        permitted use on that Archie Cannon site.  

 3        So that is the, you know, one of the issues 

 4        associated with Alternative Three in 

 5        addition to cost and the logistics of not 

 6        being able to meet future expansion. 

 7                     And then Alternative Four, 

 8        that site is being developed for another 

 9        distribution center.  The permit was issued 

10        -- the VWP permit was issued by DEQ 

11        approximately two weeks ago.

12                     The applicant had determined 

13        that that also did not meet their purpose 

14        and need and logistics because it did not 

15        allow for future expansion. 

16                     In that particular case, cost 

17        was also determined not to be practicable -- 

18        or the site was determined not to be 

19        practicable because of costs, because it was 

20        greater than two times that of the preferred 

21        site.  

22                 

23                 MR. LOFTON:  It -- it appears to me 

24        that Alternative Three and Alternative Four 

25        are off the table for reasons beyond the 
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 1        control of Wegmans at this point.  My 

 2        question is they -- they looked at five 

 3        sites.  But 40% of the sites are no longer 

 4        available.  Why didn't they look at other 

 5        alternatives?

 6                     And -- and I did hear you say 

 7        that they wanted a site on I-95.  Last time 

 8        I looked at the map, I-95 goes all the way 

 9        from the -- the border in Northern Virginia 

10        all the way to the border in southern 

11        Virginia.  Does this -- does this site have 

12        to be located in Hanover County?

13                 

14                 MS. ROBB:  Mr. Lofton, we asked 

15        that exact question when we were doing our 

16        application review regarding the site at 

17        Hanover and -- and how they limited their 

18        alternatives analysis to Hanover. 

19                     And the applicant had specific 

20        criterions they were considering.  But they 

21        were also considering, you know, the I-95 

22        corridor and environmental concerns with 

23        various sites.  But they also were trying to 

24        select a site that made the most sense for 

25        serving both the Northern Virginia stores as 
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 1        well as the southern North Carolina stores.  

 2        And currently, you know, the -- the 

 3        applicant provided to staff a map of where 

 4        their existing retail locations are and -- 

 5        that will be served immediately by the -- by 

 6        the Hanover Distribution Center if approved.  

 7                     And the -- the majority of 

 8        those stores are located in the Northern 

 9        Virginia area.  The -- the plans are that 

10        they will open those southern stores in the 

11        -- in the future.

12                     But that was the information 

13        explained to staff as to why they needed a 

14        Hanover site because it was centrally 

15        located, it allowed them to sufficiently 

16        serve those existing stores right off the 

17        bat, but then, also serve the -- the 

18        southern stores.

19                     But again, you know, a 

20        Wegmans' representative should be on the 

21        phone to answer specific questions about the 

22        -- the selection of the Hanover site.

23                 

24                 MR. LOFTON:  I'll be -- I'll be 

25        interested to hear that as well because the 
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 1        I-95 corridor is, of course, several hundred 

 2        miles long in Virginia. And I'm not 

 3        convinced that there aren't other 

 4        practicable alternatives that aren't going 

 5        to take 15 acres of inland non-tidal 

 6        wetlands.  

 7                     I'm going to pass at this 

 8        point to Paula because I know she had some 

 9        questions about the -- the delineation.  

10                 

11                 MS. WOOD:  Yeah.  I'll -- thank 

12        you, Jim.  Paula, you're up.

13                 

14                 MS. JASINSKI:  Okay.  Thank you.  

15        And thank you, Ms. Robb.  It was a -- it was 

16        a thorough presentation.  And thank you also 

17        for giving us a tour of the site on 

18        Saturday.  It was nice to actually go out 

19        and see it in person.  

20                     I've a couple questions, most 

21        are related to the wetland delineation 

22        pieces.  And so I'll jump over to the WETCAT 

23        tool that you've referenced at least once in 

24        the presentation.  And looking at the 

25        national wetland inventory delineation on 
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 1        the site, there are actually 60-some acres 

 2        of wetlands, all non-tidal, on the site that 

 3        I haven't seen referenced in any of our 

 4        Board materials. 

 5                     And I wanted to ask about the 

 6        discrepancy there, as well as, you know, the 

 7        -- the fact that it went from -- there was a 

 8        draft permit issued for six -- what was it 

 9        -- 6.12 acres that was faulty.

10                     Then another delineation went 

11        on and saw 14.85 acres, which was a 

12        difference of 242% increase in wetlands 

13        without a change in site plan. 

14                     And that, to me, is concerning 

15        in terms of protecting not only inland 

16        non-tidal wetlands.  But also if you look at 

17        the condition analysis on this, and somebody 

18        mentioned the quality of wetlands, this is 

19        ranked as the very highest available 

20        anywhere in Virginia.

21                     It's one of, if not the only, 

22        large tract of inland non-tidal wetlands in 

23        that watershed.  And again, I haven't seen 

24        it presented in that term in any of the 

25        materials that have been provided to the 
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 1        Board.  You know, in total, it's 60 acres.  

 2        And if there's a direct impact of 14.85 -- 

 3        assuming that that is correct -- that's 

 4        still an impact, I think, to the wetland 

 5        itself. 

 6                     You're disrupting hydrology, 

 7        you're disrupting the ecosystem services.  

 8        And so I just wanted to see if you could 

 9        talk through the change in that, that there 

10        wasn't a corresponding change in the site 

11        plan. 

12                     As well as how do you -- how 

13        should we consider what WETCAT tells us and 

14        about the habitat quality.

15                 

16                 MS. ROBB:  Well, a lot of questions 

17        packed into -- into that.  So I'm going to 

18        try to dissect them.  And if I leave 

19        something out, please remind me.  

20                 

21                 MS. JASINSKI:  Yeah.

22                 

23                 MS. ROBB:  So first of all 

24        regarding the national wetland inventory, 

25        that is a tool that is used, you know, a 
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 1        desktop tool that can be used to get an idea 

 2        of surface waters and what might be onsite.  

 3        And obviously, a delineation in the field 

 4        where ground-truthing has occurred, soil 

 5        samples are -- are conducted, vegetation is 

 6        assessed, and hydrology is identified is the 

 7        best tools for determining how many surface 

 8        waters are on a site.  

 9                     We find quite often, frankly, 

10        that -- you know, sometimes it's a little 

11        over, sometimes it's a little under.  But 

12        never does a delineation exactly line up 

13        with NWI.  

14                 

15                 MS. JASINSKI:  Sure.  Could I -- 

16        could I just add --

17                 

18                 MS. ROBB:  Sure.

19                 

20                 MS. JASINSKI:  I did look into that 

21        over the last several days and explored the 

22        literature because I'm familiar with 

23        delineations and NWIs.  So I wanted to check 

24        on the percentage.  And there are actual 

25        journal articles out there saying that NWIs, 
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 1        I realize are a desktop tool and they're 

 2        more or less predictive.  But that they are 

 3        over 90% accurate. 

 4                     In terms of palustrine 

 5        forested wetlands, which this is, that was 

 6        the least accurate case and that came in at 

 7        90.7% accuracy according to the wetlands 

 8        journal. 

 9                     So I just wanted that to be 

10        put on the record as well, is that I 

11        understand that one is predictor and -- and 

12        it's a desktop tool.  But it seems fairly 

13        predictive.  

14                 

15                 MS. ROBB:  Yeah.  I have -- I have 

16        not reviewed those articles, so yeah, I have 

17        to -- have to take your word on that.  Not 

18        familiar with those.  But -- but that is 

19        why, you know, we do require a field 

20        delineation because there can be 

21        discrepancies. 

22                     And we do want to identify all 

23        of the surface waters onsite.  And I think 

24        that in your -- in your question, you asked 

25        about the various delineations that had been 
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 1        conducted on the site.  So the first 

 2        delineation -- and I shouldn't say first 

 3        because there is a long history of 

 4        delineations and confirmations associated 

 5        with this site.

 6                     But the October 2019 

 7        confirmation from the Corps and the issuance 

 8        of a PJD.  That had identified, I think, 

 9        about 18 acres of wetlands onsite of which 

10        the applicant originally had proposed to 

11        impact six acres.

12                     There were some concerns with 

13        how that delineation was conducted in that 

14        PJD and that's what resulted in the Corps 

15        going back out in August of 2020 to take a 

16        further look at that.  

17                     And ultimately, determined 

18        that there were about 30 acres of wetlands 

19        on that site which this particular project 

20        has the potential to result in impacts to 15 

21        -- 14.85, almost 15 acres of wetlands. 

22                     The Corps explained the 

23        process for that delineation and 

24        confirmation.  And as I explained before, 

25        it's -- our State Water Control law allows 
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 1        us and tells us to use the JD's provided by 

 2        the Corps.  And so, the members of the Corps 

 3        that worked extensively on that delineation 

 4        are available to answer questions of the 

 5        Board regarding their work on that 

 6        delineation. 

 7                     I'm trying to think, what was 

 8        -- can you -- can you remind me of your next 

 9        question?  I think it had to do with the 

10        alternatives, the site --

11                 

12                 MS. JASINSKI:  I have two --

13                 

14                 MS. ROBB:  -- configurations.

15                 

16                 MS. JASINSKI:  Yeah, I just had 

17        two.  And I appreciate your patience because 

18        I know I gave you a very multi-pronged 

19        question there. 

20                     But one of them was, when 

21        you're talking about impacts, it doesn't -- 

22        you're talking about direct impact of 

23        removal and filling.  But I didn't -- I 

24        don't know that the impacts of disrupting 

25        hydrology -- that's not included in the 14 
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 1        acres, correct?

 2                 

 3                 MS. ROBB:  That is not correct.  

 4        That -- the secondary impacts from the 

 5        reduction of hydrology are included in the 

 6        14.85 acres addressed in the permit.  

 7                 

 8                 MS. JASINSKI:  All right.  So then 

 9        I'm still confused on the, you know, the 

10        difference between this 60 -- 60 plus acres 

11        on WETCAT for the tool.  And again, that's a 

12        contiguous palustrine emergent forested 

13        wetland that's being shown, and then the 

14        14.85.

15                     So I -- I won't belabor that 

16        point.  But then the -- the second was one, 

17        regardless there was a 242% increase in 

18        wetlands reported for the site.

19                     And then -- I'm just -- for 

20        clarification, I don't think that the site 

21        plan changed after that increase was 

22        submitted.  Is that right?  

23                 

24                 MS. ROBB:  The site plan was not 

25        changed.  You know, we continued in the 
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 1        review of the alternatives to look for 

 2        additional avoidance and minimization onsite 

 3        at the preferred location. 

 4                     Specifically, the items that 

 5        we look at for avoidance and minimization is 

 6        to make sure that crossing of surface waters 

 7        is done at the narrowest portion of that 

 8        surface water to minimize the amount of 

 9        impact, ensuring that -- you know, asking 

10        questions as to how the building could be 

11        reconfigured, additional levels is -- is 

12        possible if additional levels can be added 

13        to the vertical. 

14                     You know, we asked those 

15        questions of the applicant in the initial 

16        application review.  And the same answers 

17        still apply to -- to that increase in the -- 

18        to the change in materials as a result of 

19        the increases.

20                     And you know, the applicant 

21        had aligned the -- again, the utility 

22        crossings, the road crossings in such a 

23        manner that they were avoiding wetlands to 

24        the maximum extend practicable at the 

25        narrowest portion.  And also, you know, we 
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 1        -- when asked about going vertical with the 

 2        project, the applicant indicated that the 

 3        building height are already approaching the 

 4        maximum allowable by local ordinances.

 5                     So all of those avoidance and 

 6        minimization measures were -- you know, 

 7        regardless of whether it would be six acres 

 8        of impact or the 14 acres of impact.  Those 

 9        same avoidance and minimization measures 

10        still apply in consideration of the site 

11        design. 

12                     So that is, you know, that -- 

13        that is why the site design looks the same 

14        from the perspective of what was previously 

15        proposed and what was later revised with the 

16        surface water determination.  

17                 

18                 MS. DAVENPORT:  Madame Chairman, I 

19        hate to break in.  This is Melanie.  I'm 

20        having some technical difficulties on my end 

21        in that we know what we could probably 

22        provide better answers to these questions if 

23        we had some assistance from both the 

24        representative of the Corps and the Wegmans' 

25        representative.  And I don't know how to get 
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 1        them let in to the meeting.

 2                 

 3                 MS. WOOD:  Yeah, I was going to -- 

 4        I was -- what I was going to try to -- to 

 5        let staff -- finish this questions with 

 6        staff and then give -- give Wegmans the 

 7        floor for their five minutes and questions 

 8        to them, as well as the Corps. 

 9                     We can -- we can come back to 

10        that.  But Cindy, I know we have a -- a 

11        delegate that has been signed up to speak.  

12        And I just would like to -- I was just 

13        trying to --

14                 

15                 MS. BERNDT:  Madame Chair, don't --

16                 

17                 MS. WOOD:  --  how we're going to 

18        orchestrate that.

19                 

20                 MS. BERNDT:  Yeah, don't currently 

21        worry about the delegate.  I've been advised 

22        by her legislative aide that she will not be 

23        available until at least 2:00 o'clock.  

24                 

25                 MS. WOOD:  Okay.
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 1                 MS. BERNDT:  So you have some 

 2        flexibility there as well.  And we can, you 

 3        know, unmute Wegmans and the Corps' 

 4        representatives at the Board's pleasure, 

 5        whenever you're ready.

 6                 

 7                 MS. WOOD:  Yeah, I think if we 

 8        could -- could -- Paula, has -- I guess, has 

 9        Jaime answers your questions to a point?  

10        And would it be helpful to move on to 

11        Wegmans and -- and allow them to have the 

12        floor for a little bit?

13                     And then we can come back to 

14        -- to those guys with questions as well.  

15        And Jaime's obviously still live and we can 

16        have the Corps on after that.

17                 

18                 MS. JASINSKI:  Yeah.  I think 

19        that's -- that's fine.  I mean, I appreciate 

20        her addressing that so far.  The only last 

21        question that I -- I don't think any of us 

22        has asked yet is about the EJ connection.  

23        And the only question I have on that, I 

24        think, is fairly simple -- is that, 

25        Ms. Robb, you mentioned that several Brown 
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 1        Grove residents provided comments.  I -- I 

 2        just don't know what that number is.  I 

 3        didn't know if you could provide any 

 4        clarification on that.  

 5                 

 6                 MS. ROBB:  I -- at this moment, I 

 7        do not have a number that I can give you on 

 8        that.  I might be able to get some estimates 

 9        once the Board takes a break -- 

10                 

11                 MS. JASINSKI:  Okay.

12                 

13                 MS. ROBB:  -- if that's something 

14        you're interested in.  But you know, what 

15        I'll add is that, you know, we heard from 

16        several members that -- that live along and 

17        live within the Brown Grove community. 

18                     And that the, you know, EJ 

19        issues and concerns that they raised.  As 

20        well as residents in those subdivisions to 

21        the southeast of the project, you know, also 

22        raising concerns about EJ for their Brown 

23        Grove neighbors.

24                 

25                 MS. JASINSKI:  Thank you.


�                                                               131

 1                 MS. WOOD:  Very quickly, Jaime, I 

 2        just had one -- one question sort of as a 

 3        point of clarification.  I want to say that 

 4        you said earlier -- very early in your 

 5        presentation that Wegmans considered 309 

 6        sites in Virginia.  Is that correct?

 7                 

 8                 MS. ROBB:  No.  

 9                 

10                 MS. WOOD:  Oh.

11                 

12                 MS. ROBB:  No, I may have been 

13        speaking too fast, Madame Chair.  They 

14        considered five sites in Virginia.  But the 

15        site that we are considering today is a 

16        219-acre site.  So --

17                 

18                 MS. WOOD:  Okay.  But the only site 

19        to be considered were the five in Hanover.

20                 

21                 MS. ROBB:  That's correct.

22                 

23                 MS. WOOD:  Okay.

24                 

25                 MR. GRANDIS:  Madame Chair, David 
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 1        Grandis, counsel to the Board.  I just had 

 2        one -- one comment I wanted to make because 

 3        it pertains to Ms. Jasinski's question about 

 4        the discrepancy between the delineation 

 5        performed by the Corps and certain desktop 

 6        tools.

 7                     And I just want to point the 

 8        Board to a provision of the Virginia Code 

 9        that appears to address that situation.  And 

10        the Code Section is 62.1-44.15:21 regarding 

11        impacts to wetlands. 

12                     And then subsection C provides 

13        the -- essentially, the Board shall use the 

14        Corps' delineation manual to establish -- 

15        for delineating wetlands. 

16                     And the last sentence of that 

17        paragraph says, any delineation accepted by 

18        the US Army Corps of Engineers as sufficient 

19        for its exercise of jurisdiction, pursuant 

20        to Section 404 of the Clean Water Act, shall 

21        be determinative of the geographic area of 

22        that delineated wetland.  

23                 

24                 MS. WOOD:  Thank you for that 

25        clarification.  At this time, if there are 
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 1        no other questions for the Board at this 

 2        point -- from the Board at this point for 

 3        Jaime, I'd like to -- to move on to -- to 

 4        Wegmans and let them have the floor for 

 5        their five minutes of comment and follow up 

 6        questions.

 7                 

 8                 MS. COHEN:  I'd like to -- I'd hate 

 9        to slow us down, but I would like to ask one 

10        question, if I may.

11                 

12                 MS. WOOD:  Please.

13                 

14                 MS. COHEN:  Yeah.  I just wanted to 

15        ask, you know, I'm getting the impression 

16        from the materials and the dialogue today 

17        that the main driver for the I-shape [sic] 

18        of the facility at the Airpark is -- has to 

19        do with Wegmans, things like their cross 

20        docking, locations of offices, things like 

21        that.

22                     But in Ms. Davenport's 

23        presentation that we first saw today, she 

24        listed other considerations that will come 

25        into play like the location of utilities, 
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 1        the geology of the site, things like that.  

 2        So I was just wondering if Jaime could 

 3        clarify if there were other reasons beyond 

 4        Wegmans' logistical reasons that they've 

 5        presented that would also necessitate this 

 6        shape and location of the facility on top of 

 7        these wetlands.

 8                 

 9                 MS. ROBB:  Yes, ma'am.  Thank you.  

10        And I think that that's a great question.  

11        You know, one of the issues with this 

12        particular site does have to do with the 

13        fact that it's such a flat site.

14                     And so for purposes of 

15        stormwater management, they've had to 

16        position that stormwater pond in the -- in 

17        the southwestern -- south portion of the 

18        project for purposes of moving that 

19        stormwater from that impervious parking 

20        area, as well as the -- the buildings.

21                     And just for clarification, it 

22        is -- it is an L-shaped building.  And while 

23        the applicant has --

24                 

25                 MS. COHEN:  Okay.
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 1                 MS. ROBB:  -- has indicated that 

 2        it's mostly -- you know, that it is a need 

 3        of their project for their logistical 

 4        warehouse operations, you know, they have 

 5        indicated to us -- when we asked the 

 6        question about separating those buildings or 

 7        reconfiguring it, that doing so -- given the 

 8        wetlands on the site, would result in 

 9        additional wetlands impacts. 

10                     And I'm sure that the 

11        applicant or their representatives will be 

12        able to speak further to that.  But I do 

13        know that, you know, when we talked to them 

14        before about reconfiguring entrances, for 

15        example, and roads throughout the site, they 

16        had at that point minimized impacts 

17        associated with the utilities and the road 

18        crossings to the maximum extent that they 

19        could.

20                 

21                 MS. COHEN:  Okay, thank you.

22                 

23                 MS. WOOD:  Any other questions for 

24        now for Jaime?  Okay, I'd like to -- to give 

25        the floor to Dan Aken and -- and any other 
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 1        representatives he needs from -- from 

 2        Wegmans.  Mr. Aken, if you need to have us 

 3        unmute any other members of your team, in 

 4        case you need the help -- have them help 

 5        answer questions --

 6                 

 7                 MS. BERNDT:  This is Cindy.  John 

 8        Lain had actually emailed me that he's going 

 9        to do the five-minute presentation-type 

10        thing for Wegmans.

11                 

12                 MS. WOOD:  Okay, okay.

13                 

14                 MS. BERNDT:  So Mr. Lain, since I'm 

15        not exactly sure where you are, could you 

16        raise your hand so Marilee can unmute you?

17                 

18                 MS. TRETINA:  I -- I found him, 

19        Cindy.  He's unmuted.

20                 

21                 MS. BERNDT:  He's unmuted, okay.  

22                 

23                 MS. TRETINA:  Yeah.

24                 

25                 MS. BERNDT:  Okay.  And -- and I 
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 1        guess you can go ahead and unmute Dan Aken, 

 2        too, if he's --

 3                 

 4                 MS. TRETINA:  Yeah, I have. 

 5                 

 6                 MS. BERNDT:  -- if they're 

 7        separate.

 8                 

 9                 MS. TRETINA:  I have.

10                 

11                 MS. BERNDT:  All right.

12                 

13                 MR. LAIN:  Thank you.  Madame 

14        Chairperson, members of the Board, DEQ 

15        staff, thanks a lot for giving us this 

16        opportunity.  I guess one point of 

17        clarification that -- my name's John Lain.  

18                     I'm with McGuire Woods 

19        representing the applicant.  I'm here with a 

20        team that's nicely separated from Timmons in 

21        -- in a room and Richmond and they're 

22        available to answer questions.  And Dan Aken 

23        and our Wegmans' representatives are in New 

24        York available to answer questions.  I guess 

25        what I just want to make sure is, would you 
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 1        like us to -- to address the questions first 

 2        that Ms. Jasinski and Mr. Lofton and others 

 3        had raised, or do the sort of five-minute 

 4        presentation and discussion and then get 

 5        into the questions?

 6                     Because I can -- we can -- I'd 

 7        like to do however makes it most efficient 

 8        for you.

 9                 

10                 MS. WOOD:  What's the pleasure of 

11        the Board?  I mean, I -- I've kind of been 

12        of the -- that we could just go with 

13        directly with questions.  But if you guys 

14        would like to hear -- hear their 

15        presentation first, that's fine.

16                 

17                 MR. HAYES:  I'd prefer the 

18        questions first, since they're kind of fresh 

19        in everybody's mind.  And then they can do 

20        their presentation once we're finished with 

21        that.

22                 

23                 MS. WOOD:  Okay.  Okay, John.

24                 

25                 MR. LAIN:  Madame Chair, all right.  
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 1        Well then, maybe let's -- I said let's -- 

 2        well, let's start with the L-shaped 

 3        building, I think, because that's raised a 

 4        lot of issues and we talked about that the 

 5        other day. 

 6                     And Dan Aken and others will 

 7        be able to answer that.  But it'd be nice to 

 8        go back to slide eight, I think, Jaime if we 

 9        can.  

10                     Because being able to look at 

11        the building and the site and where the 

12        other wetlands are and where neighbors are 

13        and things like that will be useful in that 

14        discussion.

15                 

16                 MS. HARRIS:  Give me a second, I'll 

17        get it open.  Is that the one you wanted? 

18                 

19                 MR. LAIN:  Yes.  And I'll -- I'll 

20        let Dan talk to logistics in a second.  And 

21        -- and logistics, you know, does come into 

22        the 404 (b) guidelines in terms of 

23        efficiency.  And another word for logistics 

24        in terms of what is a practicable 

25        alternative considering costs, logistics, 
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 1        etcetera.  So that is a valid concern of the 

 2        applicants as they're trying to -- to meet 

 3        their purpose and need.  

 4                     But I think one thing to point 

 5        out is that if you look at the green and the 

 6        brown and the -- you know, and the green on 

 7        both sides that -- that if you do split the 

 8        building up, even in setting aside 

 9        efficiency, you are going to be moving into 

10        wetlands.  

11                     So would it really be -- I 

12        don't know that that's going go avoid that 

13        many different wetland impacts to split the 

14        building.  And it does push it closer to 

15        Egypt Road, which is where we have, you 

16        know, the -- for the closest residents. 

17                     So I know Timmons and Wegmans 

18        went over it 100 different million ways of 

19        like laying this site out as to what would 

20        work and talked about all sorts of things.  

21                     But I think one conclusion, 

22        with respect to the L-shape, is that even if 

23        you did split it into two buildings, you're 

24        still going to have -- it's not going to 

25        reduce the impacts an enormous amount.  And 
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 1        then other than that, I'll turn it over to 

 2        Dan to talk more about the logistics and the 

 3        other Wegmans' facilities and sort of what 

 4        they learned through talking with 

 5        consultants as to how to best design this 

 6        facility.

 7                 

 8                 MR. AKEN:  Thank you.  Thanks, 

 9        John.  Good afternoon, members of -- of the 

10        Board.  This is Dan Aken with Wegmans Food 

11        Markets.  I'm their director of real estate 

12        for the chain. 

13                     And I wanted to take just one 

14        step back and -- and answer Mr. Lofton's 

15        question starting from how many sites we 

16        actually looked at. 

17                     Starting three and a half or 

18        four years ago, we engaged with a[n] 

19        incentive-based consultant and one that 

20        would help find locations for these types of 

21        facilities.  We actually looked at 

22        approximately 15 to 20 locations in both 

23        Virginia and North Carolina, and had 

24        incentive offers from six different 

25        locations.  And at the same time, our 


�                                                               142

 1        logistics team was running analyses on where 

 2        the best location was along the 95 corridor 

 3        to help us reduce the maximum transportation 

 4        miles possible. 

 5                     And what was determined was 

 6        that we -- within Hanover County was the 

 7        ultimate epicenter, if you will, of where 

 8        this facility needed to be located in order 

 9        to minimize the amount of over road miles we 

10        have. 

11                     And we've determined that by 

12        locating within Hanover County.  We are able 

13        to reduce -- assuming this facility were 

14        built, we're able to reduce annual miles on 

15        the road by 7.4M each year by being able to 

16        locate in -- in this particular area.  

17                     That's due to the proximity 

18        and the number of stores we have in Northern 

19        Virginia and Maryland, as well as North 

20        Carolina.  So that was the -- we -- we have 

21        a tendency to focus on the cost of the site.  

22                     Those miles are very, very 

23        meaningful -- not only from an environmental 

24        perspective, but from a cost perspective 

25        over the next 50-60 years to the company.  
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 1        So that's how we started off.  We ultimately 

 2        were able to narrow that down to the -- the 

 3        sites that you saw that were presented as 

 4        part of these alternatives. 

 5                     The other sites were 

 6        determined to be either too small, they were 

 7        not zoned appropriately, they did not have 

 8        adequate utilities.

 9                     One of the other driving 

10        factors in our decision-making was to be 

11        within a certain proximity to a dense enough 

12        population where we could fulfill the up to 

13        700 employment positions that we're filling 

14        with this -- with this facility. 

15                     RSC, retail service center, in 

16        Pottsville, PA, has been in operation for 

17        approximately 15 years now.  One of our 

18        biggest challenges at that facility, aside 

19        from the layout -- and I'll get into that in 

20        a moment -- is continuing to be able to 

21        fulfill the employment positions with the 

22        amount of turnover there is in these types 

23        of jobs.  We employ about the same number of 

24        folks there and that was a driving concern.  

25        So proximity to Richmond while also keeping 
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 1        that distance to Northern Virginia was -- 

 2        was a lot of the driving factor in overall 

 3        geographic determination on where this site 

 4        should be located.

 5                     So that's kind of the -- the 

 6        back story to it.  On the specifics to the 

 7        L-shape of the building -- and Ms. Robb is 

 8        correct.  We -- a driving force to this is 

 9        -- is two parts.

10                     It's the efficiency to the 

11        building.  But it's also the ability to help 

12        separate the employee passenger vehicle 

13        traffic from the truck traffic, which we're 

14        able to accomplish with this layout.

15                     One of the concerns -- and it 

16        was referenced that our Pottsville facility 

17        does not use this.  It uses two parallel 

18        warehouses. 

19                     We -- out of a significant 

20        concern with pedestrian safety and folks 

21        having to contend with trucks coming into 

22        and out of the facility, we actually had to 

23        build a[n] over $1M skybridge to allow those 

24        folks to get from one point in the complex 

25        to another point in the complex.  Using this 


�                                                               145

 1        type of L-shape allows us to avoid that all 

 2        together.  All employees are segregated to 

 3        one side of the site.

 4                     And they're able to enter into 

 5        that -- that nook of the building.  And all 

 6        of the -- the trucks entering and exiting 

 7        the facility are controlled by that -- that 

 8        bottom entry point at the -- at the facility 

 9        along Sliding Hill Road.

10                     So pedestrian safety, employee 

11        safety were large driving factors in that 

12        L-shape.  I don't want to minimize the 

13        environmental impacts because those concerns 

14        were brought up to us as we were going 

15        through our county proffer amendment and 

16        site plan approval process.

17                     County staff asked us those 

18        very same questions.  We worked with the 

19        Timmons Group and we worked internally with 

20        our own design staff to look at alternative 

21        configurations on this specific site. 

22                     And we quickly determined that 

23        we -- no matter what we did with this 

24        building, we were going to be impacting 

25        approximately the same number of wetlands.  
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 1        So we ultimately came back to this 

 2        configuration because it got us the greatest 

 3        separation from residents on Egypt Road. 

 4                     It got us the greatest 

 5        separation from residents on the other side 

 6        of Sliding Hill Road.  And we tried to avoid 

 7        the quality wetlands to the extent that we 

 8        could. 

 9                     I -- I think that answers the 

10        questions that I heard that were directed 

11        towards Wegmans, but happy to address them 

12        if I've missed something.   

13                 

14                 MS. WOOD:  Any other questions for 

15        Mr. Aken at the moment?

16                 

17                 MR. LOFTON:  From what I heard you 

18        say --

19                 

20                 MS. WOOD:  Jim, I need you to stand 

21        by.  John, I don't know if you want to 

22        proceed.  Or Jim, do you have a question -- 

23        another question?

24                 

25                 MR. LOFTON:  Yeah, I do.  So what I 
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 1        heard you say, Mr. Aken, was that there was 

 2        a cost factor because you had to build a -- 

 3        a skybridge at the Pottsville site, and 

 4        there was a safety issue.  My -- my question 

 5        is with parking decks and a skybridge, could 

 6        you not mitigate the safety issue?  

 7                 

 8                 MR. AKEN:  We -- yes.  We believe 

 9        we can because we've done so in Pottsville.  

10        So we can mitigate the safety issue.  But we 

11        do not drastically reduce the impacts to the 

12        wetlands. 

13                     And in addition to that, we 

14        bring the buildings and the parking around 

15        the buildings closer into the areas that we 

16        are showing as large buffer areas.  

17                     And we're trying to balance 

18        the feedback we received from the neighbors 

19        on the Sliding Hill Road side of the 

20        property and the Egypt Road side of the 

21        property. 

22                     And they had all expressed 

23        concerns with building height as well as the 

24        lights from the building.  And so we're 

25        trying -- we were trying to, with this 
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 1        layout, balance all of those considerations.  

 2        And what we've come up with is what we 

 3        believe is the optimized layout for this 

 4        particular site given all of the 

 5        considerations -- pedestrian safety, 

 6        traffic, lights and -- and neighborhood 

 7        concerns with noise and -- and you know, 

 8        visibility to the facility.  

 9                 

10                 MR. LOFTON:  I think that's all I 

11        have.

12                 

13                 MR. HAYES:  Just one question, 

14        Madame Chair.

15                 

16                 MS. WOOD:  Mr. Hayes.

17                 

18                 MR. HAYES:  Mr. Aken, we appreciate 

19        the information you're giving us.  You -- 

20        you had to go through site plan approval 

21        with Hanover County, I -- I presume.  

22                 

23                 MR. AKEN:  Yes.  That's -- that's 

24        correct, sir.

25                 
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 1                 MR. HAYES:  Okay.

 2                 

 3                 MR. AKEN:  We had multiple rounds 

 4        of -- of comments and -- and feedback from 

 5        all of the -- all of the staff at the county 

 6        through our proffer amendment process and 

 7        site plan approval process.

 8                 

 9                 MR. HAYES:  Having been through 

10        that process myself a number of times, I -- 

11        I appreciate what you went through.  Were 

12        things like setbacks from neighbors and 

13        building heights and building location 

14        footprint -- that sort of thing -- all 

15        things that Hanover County told you what 

16        they wanted to see?

17                 

18                 MR. AKEN:  They had a set list of 

19        criteria that we were obligated to meet so 

20        that we did not need variances.  And then, 

21        quite honestly, additional alterations were 

22        made.  As an example, reducing truck parking 

23        along the Ashcake or the northern property 

24        line.  That was a concession that we made as 

25        a result of receiving public feedback and 
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 1        comments on the layout of the property and 

 2        -- and concerns.  So we reduced parking in 

 3        select areas throughout so that we could 

 4        increase the buffer sizes. 

 5                     And we were able to increase 

 6        the buffers along Ashcake Road to almost 75 

 7        feet when 25 feet is what's required.

 8                 

 9                 MR. HAYES:  So -- final question.  

10        So -- so you know that Hanover County would 

11        approve this footprint through the site plan 

12        process because they've done it, but you 

13        don't know that they would approve some 

14        different footprint.

15                 

16                 MR. AKEN:  That is a very accurate 

17        statement, sir.  We have a proffer amendment 

18        that had this footprint attached to it.  And 

19        so that would require going back through an 

20        entire approval process with the board of 

21        supervisors.

22                     And -- and we're not certain 

23        that we would have the votes necessary to do 

24        that if we had to do that.

25                 
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 1                 MR. HAYES:  All right, thank you.  

 2        That's my last question.

 3                 

 4                 MR. LOFTON:  Madame Chair, may I 

 5        ask one other question?

 6                 

 7                 MS. WOOD:  Yes, sir, Mr. Lofton.

 8                 

 9                 MR. LOFTON:  Yeah.  So I know 

10        several years ago, you did what you called 

11        an incentive -- what was the term you used?  

12        You -- you had incentive offers from six 

13        locations.  

14                     Since those two alternatives 

15        became unavailable, have you gone back and 

16        looked at other sites that -- that might be 

17        available?  Since those two alternative 

18        sites apparently are not available now?

19                 

20                 MR. AKEN:  Well, yes.  As a matter 

21        of fact, we have.  We still have a real 

22        estate broker that has been engaged with 

23        this process from the start.  And he has 

24        continued to comb through and try to find 

25        additional locations that would meet our 
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 1        business needs as -- as alternatives.  And 

 2        quite honestly, we have not been able to 

 3        find anything that is zoned or does not have 

 4        the presence of wetlands on it that would be 

 5        at least as impactful as what we're 

 6        presenting today.  We have not been able to 

 7        find something that checks all of those 

 8        boxes.

 9                 

10                 MR. LOFTON:  Okay, thank you.

11                 

12                 MS. WOOD:  Are there any other 

13        questions for the moment for Mr. Aken?  Okay 

14        now, Mr. Lain, you probably have the floor.

15                 

16                 MR. LAIN:  Okay, great.  Thank you.  

17        I guess one other question I'd like to 

18        answer before we go on -- as -- we're trying 

19        to answer some of those outstanding 

20        questions. 

21                     And there was a question, I 

22        think, from Ms. Jasinski about any 

23        alternatives to the site plan once we had 

24        the third PJD from the Corps of Engineers.  

25        And I think I've -- I mean, the best way to 
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 1        answer that is that -- is no, there really 

 2        wasn't because by that point, there were two 

 3        factors.  

 4                     One, we'd already done all 

 5        kinds of avoidance and minimization and 

 6        looked at this a lot of different ways which 

 7        Timmons -- between Timmons and Wegmans to 

 8        try and get that site on there as best as 

 9        possible to avoid the wetlands that were 

10        there. 

11                     But probably more importantly 

12        is the way that, you know, the -- I'll call 

13        it the second jurisdictional delineation, 

14        the one we applied for the permit with that 

15        had 7.08 acres or so of impacts and was a 

16        mosaic wetland call. 

17                     Which -- which means that 

18        within that center area of seven, impact 

19        area number seven, parts of it were 

20        wetland -- parts of it were called upland, 

21        parts of it were called wetland, parts of it 

22        were called upland.  But the overall 

23        footprint of that wetland still remained the 

24        same, just within it there were going to be 

25        some uplands, some wetlands.  So when we had 


�                                                               154

 1        that building there, there really wasn't -- 

 2        changing the location of the building 

 3        wouldn't have changed much in terms of 

 4        impacts with how that central wetland 

 5        would've been treated. 

 6                     Because it was already -- the 

 7        boundary of it was already pretty much 

 8        wetland.  Just within it, there were 

 9        acreages that were considered upland.  So I 

10        don't know if that helps explain it. 

11                     Matt Neeley, you can tell me 

12        if I've said something wrong, correct me in 

13        describing that.  But -- but that's why we 

14        really didn't go re-do the site plan.  

15                     So when you talk about a 240% 

16        increase in -- in the wetlands, it's -- it's 

17        -- it was all within that one area that -- 

18        it wasn't like it was over in a new area 

19        where we could move things around. 

20                     It was really in that one 

21        central area that was already impacted by 

22        the -- by the outer boundary.  And then 

23        while we're talking about the -- I guess I 

24        would just want to -- I do want to raise a 

25        point about the -- the delineations which 
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 1        is, the most recent and final delineation 

 2        from the Corps was what they call an 

 3        approved jurisdictional determination, an 

 4        AJD.  And you can get PJDs and do permitting 

 5        with.

 6                     But AJDs are the Corps' gold 

 7        standard.  And so -- then in addition to 

 8        this one, they did it along with a 

 9        descriptive memo, which is pretty unheard 

10        of.  

11                     So I think there's -- with 

12        pretty much with -- we're very confident now 

13        that the Corps has gotten the jurisdictional 

14        calls right.  And again, it's not wetlands 

15        that makes those determinations anyway.  

16                     We're sort of limited as to 

17        what the site owner does with its 

18        delineation and then how the Corps called 

19        it.  And the site owners, you know, always 

20        done a great job of cooperating as they've 

21        had to go re-do delineations. 

22                     And -- and culminating in this 

23        AJD, which really is -- you know, the Corps' 

24        gold standard.  And -- and under the 

25        Virginia statute, as Mr. Grandis pointed 
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 1        out, DEQ is -- is required to rely on it, 

 2        basically.  And Madame Chairperson, I guess 

 3        with that, you know, I -- I have five 

 4        minutes as -- as just sort of the 

 5        applicant's presentation.

 6                     We're going to have a long 

 7        day, so if you'd -- I can go ahead and do 

 8        the presentation.  I'm going to make it as 

 9        very quickly as -- as I can do it -- as 

10        quickly as possible and hit what I think are 

11        some of the high points I want to make sure 

12        you hear. 

13                     But I expect and anticipate 

14        we'll be here all day long to answer your 

15        questions after that, or later on after the 

16        public hearing. 

17                     Because, you know, this is a 

18        complex project and has lots of people that 

19        -- you know, emotions are running high about 

20        it. 

21                     And we want to make sure that 

22        you guys have all your questions answered 

23        and that we've done the best job we can 

24        explaining to you why we're asking the Board 

25        to -- to follow the staff's recommendation 
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 1        and approve this permit.

 2                 

 3                 MS. WOOD:  That -- I respect that, 

 4        John.  And I -- I actually, myself, just -- 

 5        just have a couple of questions.  As having 

 6        been the hearing officer last fall, you 

 7        know, there was a lot of public comment at 

 8        that particular hearing about potential, you 

 9        know, flooding -- flooding on the roadways.  

10                     There's -- there's already 

11        existing flooding on that roadway.  I had 

12        the advantage of being able to go out to the 

13        site on this past Monday and -- and drive -- 

14        drive Egypt Road and Ashcake Road and 

15        Sliding Hill. 

16                     And really, you know, 

17        circumvent the site several times and it was 

18        raining.  So I got a, you know, first-hand 

19        look as to what it looks like out there and 

20        the type of traffic that's out there and the 

21        type of use it currently is.

22                     And you know, like I said, 

23        there's a lot -- there were a lot of 

24        comments about the roadway, the traffic, the 

25        recurrent flooding that's out there.  And I 
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 1        was also curious about -- about the buffers 

 2        around the facility.  Jaime referred to them 

 3        as -- as well as Mr. Aken. 

 4                     But I didn't know if you could 

 5        just take a minute, just sort of give an 

 6        overview of -- of what -- what the proffers 

 7        are with regard to the -- those aspects of 

 8        the property.

 9                 

10                 MR. LAIN:  Sure, I think maybe -- 

11        Jaime, I'm not sure what slide this is -- 

12        was, but maybe if we pulled up the buffer 

13        slide for part of this conversation.

14                 

15                 MS. ROBB:  That would be slide six, 

16        Deb.

17                 

18                 MS. HARRIS:  All right.  Give me a 

19        second and I will get there.  Slide six.  Ad 

20        it should be showing up momentarily.  

21                 

22                 MR. LAIN:  All right.  So I'll 

23        start, I guess, with buffers which as you 

24        can see to the -- Egypt Road is over to the 

25        left.  There's a -- the county requires 200 
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 1        -- or 20 to 40 feet of buffers under its 

 2        zoning requirements.  But Wegmans has 

 3        offered over at Egypt Road where the -- the 

 4        most -- and which is the closest where we 

 5        have any residents -- is 100-foot vegetative 

 6        buffer.

 7                     And so you can see that -- 

 8        that was done as part -- to do our best to 

 9        impact -- to reduce impacts to residents.  

10        And then on Sliding Hill Road, there's a 

11        natural area.

12                     There's a 25-foot buffer 

13        there, I believe.  But again, designed to -- 

14        to get that building back into the center of 

15        the site, reduce impacts as much as possible 

16        to the residents.

17                     Because when this, I think, 

18        started as a zoning matter, one of the 

19        biggest concerns from the residents 

20        obviously was traffic issues, noise issues 

21        and sort of the -- the standard land use 

22        type issues.  And I'll let -- one other fact 

23        I'd like to say about that.  When you look 

24        at this site, it's 219 acres.  I think of 

25        that, we're leaving 125 acres of it 
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 1        undeveloped.  So it's -- there will be -- 

 2        while we do have to impact the wetlands to 

 3        -- to make this site work.  It is the case 

 4        that we're leaving as much natural area as 

 5        we can. 

 6                     We're leaving up vegetation 

 7        where we can.  And trying to do our best to 

 8        have this site itself be as unobtrusive to 

 9        the neighbors as it can be based on 

10        buffering and -- and other requirements.  

11                     And I don't know, Dan, if you 

12        have anything to add about the conversations 

13        with the County or -- as the buffers 

14        conversations went forward.

15                 

16                 MR. AKEN:  No.  I think that's 

17        pretty -- adequately summarizes it, John.  

18        But you can -- you can see from the graphic 

19        in front of you, though, that -- that though 

20        we were obligated -- or we offered to, I 

21        should say -- proffer a 100-foot buffer, the 

22        100-foot buffer -- as an example, on the 

23        Egypt Road side of things is just that dark 

24        green area.  And that -- that represents 100 

25        feet on this scale drawing.  We are keeping 
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 1        the rest of that undeveloped.  We did get 

 2        approval for 400,000 square-foot addition at 

 3        some point, but we have no plans for that.  

 4                     And -- and you know, so for 

 5        the most part, everything on the left-hand 

 6        side of this -- this property, other than 

 7        establishing that pond, will remain green 

 8        and vegetative.   

 9                 

10                 MR. LAIN:  Okay.  Thanks, Dan.  And 

11        then, I think with -- I'll -- I'll ask the 

12        -- in talking about flooding, which I think 

13        comes into also stormwater, I'll turn that 

14        over to Timmons to sort of describe the 

15        stormwater improvements.

16                     But I will say that, you know, 

17        basically, we're set up to meet the 

18        standards of the statute which is that post-

19        development run-off and rates won't be any 

20        greater than pre-development.

21                     And we can't make any problem 

22        -- you know, if there's an existing problem 

23        there, we can't make it worse.  And -- but I 

24        think there's been a lot of time in trying 

25        to make the stormwater on this site meet 


�                                                               162

 1        those standards.  So I'll turn that over to 

 2        Timmons to answer that question.  Introduce 

 3        yourself.

 4                 

 5                 MR. MURRAY:  This is John Murray 

 6        with Timmons Group.  I'm an engineer with 

 7        Timmons and we worked on the site plan for 

 8        this.  DEQ has regulations when it comes to 

 9        stormwater for both quality and quantity 

10        controls. 

11                     It's reviewed by Hanover 

12        County through its site plan process through 

13        the Department of Public Works, who's the 

14        local authority designated by DEQ for this 

15        regulation.

16                     So we prepared plans utilizing 

17        the wet pond that you can see on there.  

18        There's also a small dry pond to the north 

19        of the creek that -- that just fills up 

20        during storms temporarily. 

21                     And the wet pond treats the 

22        stormwater run-off for quality as well as 

23        controls the two-,  10- and 100-year storms 

24        for the release rate.  And it is controlled 

25        to be released at below the pre-developed 
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 1        conditions for this site, for that out flow.  

 2                 

 3                 MS. WOOD:  John, I think my 

 4        question, really though, is geared around 

 5        the stormwater and the road access, and the 

 6        recurrent flooding that appears to be on 

 7        those -- on that -- Ashcake and Sliding Hill 

 8        Road.

 9                     Particularly Ashcake Road.  Is 

10        there any -- is there any improvements to 

11        those -- to those roads coming into the 

12        site?  You know, coming into the truck gate 

13        entrance and the employee entrance.

14                 

15                 MR. MURRAY:  We -- we believe there 

16        will be an improvement as a result of this 

17        site development.  I -- I would say that 99% 

18        of the stormwater that's falling within the 

19        impervious portions of this site are getting 

20        picked up, intercepted and piped back 

21        through interconnected network of pipes to 

22        get to that retention pond where it can be 

23        held, treated and then released at a weight 

24        load in pre-development.  So some of the 

25        stormwater that may have been contributing 
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 1        to the flooding along Ashcake and Sliding 

 2        Hill may be, you know, released in a more 

 3        controlled manner after being run through 

 4        the ponds. 

 5                     I will say that, you know, as 

 6        has been mentioned, the site is incredibly 

 7        flat.  So you know, there's existing 

 8        roadside ditches on Ashcake Road that 

 9        essentially are flat. 

10                     They don't -- they don't drain 

11        anywhere.  And so while we are doing what we 

12        can and have done analyses to prove that 

13        what is going to happen after development is 

14        less than what is there today, you know, we 

15        -- we can't make -- we can't make something 

16        that is completely flat, you know, drain in 

17        another way. 

18                     So essentially we -- we've 

19        done analysis to show that after our 

20        development, everything will be either equal 

21        or better than what it was before.

22                     And where we can, we have gone 

23        above and beyond the DEQ requirements.  For 

24        example, with the wet pond, we're doing 

25        100-year detention.  The typical flooding 
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 1        requirement is 10-year.  

 2                 

 3                 MS. WOOD:  But there's -- there's 

 4        -- I still don't feel like I've gotten my 

 5        question answered.  I -- there's still -- 

 6        there's no -- no plan to improve elements of 

 7        Ashcake Road?

 8                 

 9                 MR. MURRAY:  Yeah, that's just --

10                 

11                 MS. WOOD:  And slide -- or Sliding 

12        Hill?  Or you know, widen it and in the 

13        process of widening it, putting in a little 

14        additional -- you know, dragging those 

15        ditches and putting in a little stormwater 

16        infrastructure?

17                 

18                 MR. MURRAY:  So I can't -- there 

19        is -- on the Sliding Hill side, there are 

20        road improvements that are proposed in the 

21        project.  There is an acceleration lane 

22        exiting and traveling south on Sliding Hill.   

23        And while we're doing that widening, we are 

24        also adding draining infrastructure to 

25        intercept draining on that side.  There's 
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 1        also a proffered road improvement with one 

 2        of the tightest curves on Sliding Hill, just 

 3        to the north of our entrance that's going to 

 4        be softened. 

 5                     At the same time, we're also 

 6        improving draining infrastructure along 

 7        that.  On Ashcake Road, we aren't doing very 

 8        much roadwork. 

 9                     There's -- the majority of 

10        traffic is being in -- all of the traffic 

11        for the proffer -- from the trucks being 

12        routed to the Sliding Hill entrance, the 

13        majority of the roadwork is focused on that 

14        side of the site.  And there are going to be 

15        drainage improvements associated with that.  

16                 

17                 MR. LAIN:  This is John Lain, 

18        again.

19                 

20                 MS. WOOD:  Thank you.

21                 

22                 MR. LAIN:  With one thing to add -- 

23        just to add on the restrict -- there are 

24        truck restrictions on Ashcake Road, so it 

25        doesn't have the same -- it won't have the 
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 1        same traffic.  And what we have agreed to do 

 2        with the improvement on the traffic there is 

 3        to taper a turn lane into the employee 

 4        entrance. 

 5                     So that when people are coming 

 6        in -- turning in to the employee entrance 

 7        off Ashcake Road, there's room for them to 

 8        get over and they won't be hanging up in the 

 9        middle of the road, you know, which -- which 

10        can -- causing traffic back-ups or rear end 

11        collisions, etcetera.

12                     So actually, I think the 

13        biggest improvement over on the Ashcake Road 

14        side is putting a tapered turn lane to get 

15        into the entrance.  

16                 

17                 MS. WOOD:  Okay.

18                 

19                 MR. LAIN:  Sliding Hill Road -- 

20                 

21                 MS. WOOD:  Thank you.  Any other 

22        questions for -- for Mr. Lain or Mr. Aken, 

23        or for Timmons Group?  Okay, I'll ask you 

24        guys to stand by in case some come up later.  

25        At this point --
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 1                 MR. LAIN:  Excuse me --

 2                 

 3                 MS. BERNDT:  Madame Chair?

 4                 

 5                 MR. LAIN:  Madame Chairperson, just 

 6        as a sort of point of order, you know, there 

 7        are certainly a couple of points I do want 

 8        to make sure that I make one way or the 

 9        other for the record. 

10                     I'm happy to do that at the -- 

11        at the end or something as just part of my 

12        five minutes.  And we're happy to answer all 

13        your questions all along the way.

14                     So I don't know if, again, if 

15        you'd like me just to -- I'm happy to -- to 

16        not say anything else.  We'll answer 

17        questions as time goes on and that may 

18        address everything we need. 

19                     And if not, maybe at the end 

20        if I -- if I still feel like there's 

21        something that I think that the applicant 

22        needs to have stated for the record, have 

23        the opportunity to make that very -- by 

24        then, it will be a very brief statement.  

25        I'm just trying to make sure I understand 
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 1        the rules.

 2                 

 3                 MS. WOOD:  Okay.  Yeah, I think -- 

 4        I apologize.  I think I, you know, had 

 5        understood that's the -- that's the 

 6        direction you wanted to go in lieu of, you 

 7        know, going through a five-minute formal 

 8        presentation after we've answered all these 

 9        questions.  Okay. 

10                     Yeah, I think we can 

11        definitely -- we'll make that note and make 

12        sure that you have an opportunity at the end 

13        of the comment period to make any other -- 

14        make any additional comments.  I'll give you 

15        -- give you a couple of minutes.  

16                 

17                 MR. LAIN:  Thank you very much.  I 

18        appreciate it.

19                 

20                 MS. BERNDT:  Madame Chair, this is 

21        Cindy.  I know everybody wants a break and 

22        everybody probably wants lunch.  I don't 

23        know if you want to take this opportunity to 

24        give a few minutes to pose your questions 

25        about the wetlands delineation to the Corps 


�                                                               170

 1        before you break for lunch so that you're 

 2        done with all that Q&A stuff, when you come 

 3        back from lunch and can go straight into 

 4        public comment.  Just a thought.  

 5                 

 6                 MS. WOOD:  I think that's -- that's 

 7        a great idea.  If other members of the Board 

 8        -- if you can nod your heads, I can see you 

 9        all.  And if you think that's a good -- a 

10        good option, we can definitely have the 

11        Corps up for the next -- next few minutes 

12        and ask questions.

13                 

14                 MS. BERNDT:  Marilee?  Marilee, 

15        would you unmute Tom Walker and Todd Miller.  

16        I'm not sure which one is there.  But you 

17        can pose your -- they're -- both represent 

18        the Corps and you can pose your questions 

19        about the delineation to them.  

20                 

21                 MS. TRETINA:  They're both unmuted.  

22                 

23                 MS. BERNDT:  Thank you.

24                 

25                 MS. HARRIS:  Todd is self-muted.
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 1                 MR. WALKER:  Good morning -- or 

 2        afternoon, now.  This is Tom Walker.  I'm 

 3        the chief of the regulatory branch at 

 4        Norfolk District Corps of Engineers.  And 

 5        I'd like to thank Ms. Wood and the rest of 

 6        the Board for having us here today to answer 

 7        questions.  

 8                 

 9                 MS. WOOD:  Thank you, Mr. Walker.  

10        It's great to see you -- hear you.  If -- 

11        Paula, would you -- I know you have 

12        questions.  We'll just go ahead and start 

13        with you.

14                 

15                 MS. JASINSKI:  Yes.  Thank you for 

16        joining us today.  And I want to thank the 

17        Wegmans' representatives for giving us a 

18        presentation previously as well. 

19                     One of my questions was -- 

20        with the Corps on the line, can you talk 

21        about whether or not these represent some of 

22        the only or largest -- and/or largest 

23        non-tidal wetlands within this watershed?  

24        According to the WETCAT, they're the only 

25        ones that I'm seeing of this size that 
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 1        aren't instream.

 2                 

 3                 MR. WALKER:  Yes.  I think Todd 

 4        Miller is online as well.  He's the chief of 

 5        our -- our southern regulatory section and 

 6        housed there in Richmond.  So he's got a 

 7        little bit more familiarity with the actual 

 8        watershed.  So I'll let him take that one.

 9                 

10                 MR. MILLER:  Yes, good afternoon.  

11        This is Todd Miller.  So to answer your 

12        question, I'm not sure if this is 

13        categorized as the largest.  I could go 

14        ahead and name a handful of very large 

15        wetland complexes in and around the Richmond 

16        area.

17                     White Oak Swamp's another good 

18        one.  So I guess I can answer your question, 

19        if that is the largest one.  I don't have 

20        data on that.

21                 

22                 MS. JASINSKI:  Yeah.  And 

23        specifically, non-tidal.

24                 

25                 MR. MILLER:  Okay.  Yeah, now I 
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 1        don't have the answer on that.  I -- I would 

 2        question that and want to do research myself 

 3        to find out if that was true or not.  But 

 4        no, I don't know off the cuff.

 5                 

 6                 MS. JASINSKI:  All right.  Thank 

 7        you.

 8                 

 9                 MS. WOOD:  Any other questions at 

10        the moment for the Army Corps?  Ryan.  

11                 

12                 MR. SEIGER:  Madame Chair, may I 

13        ask a question?

14                 

15                 MS. WOOD:  Yes, please.

16                 

17                 MR. SEIGER:  Mr. Walker, can I just 

18        ask a question.  It's somewhat tangental to 

19        the action today, but it's part of the 

20        public record.  Can you give us the status 

21        of the 106 -- Section 106 review that you're 

22        doing with respect to potential human 

23        remains at the site?  

24                 

25                 MR. WALKER:  So -- so we have had a 
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 1        couple meetings with the consulting parties 

 2        for -- for that action.  And have now 

 3        drafted a final memorandum agreement 

 4        pursuant to 106 for circulation. 

 5                     I believe that would -- will 

 6        be circulated probably early next week if it 

 7        hasn't already gone out in the last couple 

 8        of days to all the -- the signatories and 

 9        the consulting parties.  

10                     That does contain stipulations 

11        dealing with the -- the land-clearing 

12        activities that will occur in the area that 

13        -- where the -- where the graves are most 

14        likely located.

15                     And -- and then also 

16        provisions for if -- if graves are 

17        discovered, how they will be treated.  

18                 

19                 MR. SEIGER:  And just because I'm 

20        not entirely familiar, can you just give us 

21        kind of a brief update if -- so I -- from 

22        the record, it sounds like there's an oral 

23        history that there may be graves located 

24        around this site.  If there are remains 

25        found, can you walk through kind of what the 
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 1        process would be in terms of -- of work on 

 2        the site, you know, acquiring the remains.  

 3        Can you just kind of walk through, just very 

 4        briefly, kind of what that process would be? 

 5                 

 6                 MR. WALKER:  Much of that will be 

 7        dictated by the anticipatory burial permit 

 8        that's obtained through the State as to how 

 9        -- how, you know, basically from our 

10        standpoint and the 106 MOA, if -- if remains 

11        are identified, then work stops until they 

12        can be fully recovered and -- and relocated.

13                 

14                 MR. SEIGER:  Thank you, Madame 

15        Chair.

16                 

17                 MS. WOOD:  Thank you.  As follow up 

18        to that, I have a question on 106.  I have 

19        understood there's some efforts also being 

20        made to help, I guess, identify and help 

21        preserve the footings of the Brown Grove 

22        School.  Is that correct, Mr. Walker?

23                 

24                 MR. WALKER:  That's correct.  That 

25        -- that area -- that area's going to be 
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 1        cordoned off at either end.  Todd, once 

 2        again, maybe can speak to that a little 

 3        clearer having been more directly involved 

 4        with -- with what's going on there.

 5                 

 6                 MR. MILLER:  Sure, absolutely.  The 

 7        MOA stipulates that the site will be cleared 

 8        of existing trash.  There will be signs 

 9        erected -- roadside signs kind of depicting 

10        the history of the Brown Grove School.  And 

11        it will be preserved in place.  

12                 

13                 MS. WOOD:  Thank you.

14                 

15                 MS. JASINSKI:  Madame Chair, is 

16        that on the site plan?  Just for clarity, 

17        I'm trying to figure out where that is.

18                 

19                 MR. AKEN:  This is Dan Aken.  

20                 

21                 MS. WOOD:  Mr. Aken.

22                 

23                 MR. AKEN:  Yes.  So it -- we 

24        should've pointed it out earlier.  It is 

25        that dark rectangular area on the north side 
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 1        of the drawing along Ashcake Road where the 

 2        employee entrance comes in.  We are not 

 3        disturbing anything in that area other than 

 4        to install that roadway. 

 5                     So the thought is to -- to 

 6        clean up that area and to put some type of 

 7        historic markers there.  But there is no 

 8        disturbance, other than cleaning that up 

 9        proposed.

10                 

11                 MS. WOOD:  And that looks like 

12        that's -- that's almost across the street 

13        from -- where Brown Grove Church is.  Is 

14        that -- am I understanding that correctly?

15                 

16                 MR. AKEN:  That is correct.

17                 

18                 MS. WOOD:  Okay.

19                 

20                 MR. LAIN:  And this is John Lain.  

21        I guess something I'd just like to -- to add 

22        to that, Dan if you don't mind, as part of 

23        the MOA, is part of the MOA also requires -- 

24        let's talk about the graves for a second.  

25        Which is -- part of the MOA requires that a 
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 1        project archeologist will be onsite.  And 

 2        that person will have the authority to -- to 

 3        stop if human remains are located.

 4                     We have sat down with Dave 

 5        Dutton -- the Corps sat down with Dave 

 6        Dutton and Mr. Morris, who has the oral 

 7        history of the graves -- to get a -- a map 

 8        review to show the likely spots where we 

 9        have -- I think they're are dozens and 

10        dozens of hours that were spent looking for 

11        it. 

12                     But -- and the way that the -- 

13        but there's no physical evidence and no 

14        record evidence.  So that's why we've gone 

15        ahead with the disrecorded burial permits 

16        standard which is pretty common with a site 

17        where you don't know -- there might be 

18        graves located, but you don't know where 

19        they are.

20                     And I think that with the 

21        Brown Grove Church and School area, it's 

22        also my understanding that the addition of 

23        the interpretative signs would be offering 

24        that for access to Brown Grove residents to 

25        come visit the school area, have it as a, 
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 1        you know, a place to gather if they'd like.

 2                 

 3                 MS. WOOD:  Thank you.  Are there 

 4        any other questions at the moment for -- for 

 5        the Corps?

 6                 

 7                 MR. LOFTON:  Yes.  One other 

 8        question for Mr. Miller.  You said you --

 9                 

10                 MS. WOOD:  Mr. Lofton.

11                 

12                 MR. LOFTON:  -- weren't sure -- can 

13        you hear me okay.  

14                 

15                 MS. WOOD:  Yeah, I just need -- I 

16        need to say your name so the Court Reporter 

17        can pick up who's talking.  So just need to 

18        --

19                 

20                 MR. LOFTON:  Okay, this is Jim 

21        Lofton.  

22                 

23                 MS. WOOD:  Thank you.

24                 

25                 MR. LOFTON:  Mr. Miller, you said 
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 1        you weren't sure whether this was the 

 2        largest non-tidal wetland in Virginia.  I 

 3        fear we have several hours to go this 

 4        afternoon. 

 5                     Is that something you could 

 6        look up for us in the interim and get back 

 7        to us later this afternoon on?  Where -- 

 8        where this site ranks in terms of non-tidal 

 9        wetlands in Virginia.  

10                 

11                 MS. JASINSKI:  Can I -- just for 

12        clarity's sake, I'm looking within the -- a 

13        12-digit HUC, not within the entire state.  

14        So I was looking within that watershed.  It 

15        flows into the upper Pamunkey there.  

16                 

17                 MS. WOOD:  Thank you, Ms. Jasinski.

18                 

19                 MR. MILLER:  Yes, I will look into 

20        that and get back to you this afternoon with 

21        an answer.

22                 

23                 MR. LOFTON:  Thank you.

24                 

25                 MR. WALKER:  And Ms. Wood, if I 
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 1        may, this is Tom Walker again.  I -- I just 

 2        -- I want to put on caveat on that 

 3        information.  Most likely, the best data 

 4        we're going to have on a -- on a watershed 

 5        scale is going to be NWI and/or soils 

 6        mapping, things like that.  We're probably 

 7        not going to have actual delineations on all 

 8        these properties.  

 9                     So I wanted to, if you'll 

10        allow me, touch back on the question 

11        regarding the -- the comparison between NWI 

12        and actual onsite delineation of wetlands or 

13        determinations for wetlands. 

14                     Based on our experience and 

15        the literature that I'm -- I'm familiar 

16        with, the two methods are very comparable in 

17        identifying where there may be wetland 

18        features.  

19                     But that NWI tool is not as 

20        useful for -- for defining the boundary of 

21        those wetland features.  And so what we've 

22        found is usually when you go out in the 

23        field that that's where you get the 

24        variations.  So the NWI is a tool for us to 

25        use the desktop as to where to go look, but 
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 1        in actually defining how large those systems 

 2        are, obviously the onsite tends to be much 

 3        more accurate.

 4                 

 5                 MS. WOOD:  Thank you.

 6                 

 7                 MR. WALKER:  Thank you.

 8                 

 9                 MS. WOOD:  Any other questions?  

10        Okay, it's just about 1:30.  What are you 

11        all thinking for lunch, 30 minutes?  Or 

12        would you -- or you prefer something 

13        shorter?  

14                 

15                 MR. HAYES:  Definitely like to have 

16        30 minutes, at least.

17                 

18                 MR. LOFTON:  2:00 o'clock.

19                 

20                 MS. WOOD:  Yeah, let's say 2:00 

21        o'clock.  We'll reconvene at 2:00 o'clock.  

22        We're temporarily adjourned until then.

23                 

24           (The virtual State Water Control Board 

25  meeting went off the record at 1:26 p.m., and resumed 
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 1  at 2:04 p.m.  The Board's agenda resumed as follows:)

 2  

 3                 MS. WOOD:  Thank you all for 

 4        staying with us during that brief lunch 

 5        break.  Before we proceed with the public 

 6        comment session, Mr. Seiger has indicated 

 7        that he has a question for -- for Ms. Robb.

 8                 

 9                 MR. SEIGER:  Thank you very much, 

10        Madame Chair.

11                 

12                 MS. ROBB:  I am --

13                 

14                 MR. SEIGER:  Are you available, 

15        Ms. Robb?

16                 

17                 MS. ROBB:  I am available.  Sorry 

18        to cut you off.

19                 

20                 MR. SEIGER:  Thank you.  No -- no 

21        worries.  I just wanted to clarify one 

22        thing.  I think we read in the -- the Board 

23        -- the materials that, you know, DEQ 

24        believes that in its best professional 

25        judgment, all the secondary impacts -- as a 
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 1        result of kind of the impacts to wetlands -- 

 2        have been identified and been mitigated.  

 3        And I think you also said that the applicant 

 4        had agreed to do some additional onsite 

 5        monitoring in case there were any -- any 

 6        additional secondary impacts.

 7                     And I think you also said that 

 8        -- that if additional impacts are 

 9        identified, that additional measures can be 

10        taken to address those impacts.

11                     And I guess my question is -- 

12        is kind of two short ones.  One, would that 

13        be through additional measures were required 

14        under the wetlands permit?  

15                     Or would that be additional 

16        measures through the stormwater management 

17        permit which will come kind of post-

18        construction? 

19                     Just you know, I think one of 

20        the issues that was addressed through a lot 

21        of the public comments was the localized 

22        flooding impacts, you know.  And obviously, 

23        an impact to a wetland can have an adverse 

24        impact on that issue.  I'm just kind of 

25        curious the mechanism.  Is it -- is it 
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 1        through modifications of the wetlands permit 

 2        or would it be through additional measures 

 3        to the stormwater permit that'll come later.  

 4        Thank you.

 5                 

 6                 MS. ROBB:  Yes, sir.  So I think 

 7        that the answer is it depends.  First and 

 8        foremost, whenever we have a situation where 

 9        we need corrective action, the first -- 

10        first and best opportunity to correct the 

11        problem is to re-store surface waters to the 

12        original function.

13                     So if you have a secondary -- 

14        or wetlands that see a secondary -- 

15        secondarily impacted, excuse me, then 

16        certainly we would take a look and say, 

17        okay. 

18                     The loss of hydrology is -- is 

19        impacting this wetland.  We believe that, 

20        you know, the applicant -- if they've 

21        modified their stormwater plan, perhaps that 

22        would increase run-off to that wetland, 

23        therefore increasing hydrology.  So the -- 

24        the applicant may look to modify how 

25        stormwater is managed onsite in a situation 
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 1        like that.  Alternatively, if there are no 

 2        on the ground corrective actions that could 

 3        be taken, then another option to ensure no 

 4        net loss is to require mitigation for that 

 5        loss.  But again, just to reiterate as you 

 6        mentioned, staff believes that all secondary 

 7        impacts have been accounted for.

 8                     And based on topography, the 

 9        geography and characteristics of the site, 

10        you know, staff believes that -- that, you 

11        know, those -- those secondary impacts that 

12        we've already accounted for are it. 

13                     And that -- and that's why we 

14        put that onsite monitoring on there.  It's 

15        just to kind of verify that.

16                 

17                 MR. SEIGER:  Thank you very much, 

18        and thank you, Madame Chair, for your 

19        indulgence.

20                 

21                 MS. WOOD:  You're welcome.  Okay.  

22        We will proceed with the -- with the public 

23        comment portion of the meeting today.  I'll 

24        ask -- let's see.  Okay.  I understand that 

25        -- that those of you that have signed up to 
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 1        speak are members of the public who 

 2        commented at the public hearing or during 

 3        the public comment period, and have 

 4        indicated a desire to address the summary of 

 5        comment to the -- that the staff has 

 6        provided to the Board. 

 7                     At this time, we will hear 

 8        from each of these -- what each of you -- 

 9        once -- once Ms. Berndt calls your name, you 

10        will be unmuted and you can proceed with 

11        your remarks.

12                     We ask that you please 

13        identify yourself before making comments.  I 

14        will also ask, because of the number of 

15        folks that we have signed up to speak today, 

16        that you lease limit your comments to -- to 

17        three minutes.

18                     And I will -- we will give you 

19        a heads-up when you've reached that three-

20        minute point.  But please, out of respect 

21        for all the others that have signed up today 

22        as well, please limit your comments to three 

23        minutes.  

24                 

25                 MS. BERNDT:  Madame Chair, this is 
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 1        Cindy.  Could I ask a clarifying question?

 2                 

 3                 MS. WOOD:  Yes.

 4                 

 5                 MS. BERNDT:  Because under the 

 6        Rules, the individuals who have signed up 

 7        can pool minutes for presentations that 

 8        could go to 15 minutes total.  And there are 

 9        numerous people that signed up and donated 

10        their time to speakers to make a more 

11        in-depth presentation.  You're -- are you 

12        asking me that those 15-minute slots are to 

13        be held to three?  

14                 

15                 MS. WOOD:  No.  No.

16                 

17                 MS. BERNDT:  Okay.  

18                 

19                 MS. WOOD:  That -- 

20                 

21                 MS. BERNDT:  Okay.

22                 

23                 MS. WOOD:  -- that -- thank you for 

24        that clarification.  But I -- it would be 

25        good to know when they -- when they've been 
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 1        pooled and what the pool allotment is at 15 

 2        minutes so we can hold people to that time.

 3                 

 4                 MS. BERNDT:  Yes, ma'am.  I intend 

 5        to when I call on them, tell you how much 

 6        time each speaker has.  And my little buzzer 

 7        will go off when their time's up.  So if 

 8        everybody's ready, we'll start.  We have 

 9        about 29 speakers, close to four and a half 

10        hours worth of comment.

11                 

12                 MS. WOOD:  Thank you.

13                 

14                 MS. BERNDT:  The first speaker is 

15        Sara Blose.  And Ms. Blose has 15 minutes.  

16                 

17                 MS. BLOSE:  Good afternoon.  Cindy, 

18        may I ask that -- for a quick clarification 

19        that this is the final power point that I 

20        submitted with the nine slides before I 

21        begin speaking?

22                 

23                 MS. BERNDT:  Yes, ma'am.

24                 

25                 MS. BLOSE:  Good, thank you.  And 
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 1        thank you to the Board for the opportunity 

 2        to briefly address my concerns about the 

 3        proposed permit today.  Virginia 

 4        Administrative Code and DEQ's own internal 

 5        policies and official guidance established 

 6        the rules of how the permitting process is 

 7        supposed to work.

 8                     Rules are in place to make 

 9        sure that both citizen and applicant know 

10        what to expect and to safeguard fairness and 

11        the rule of law.  

12                     Unfortunately, some of those 

13        rules have been ignored to the detriment of 

14        the community and have resulted in a 

15        fundamentally flawed and unfair process, and 

16        an inaccurate, incomplete application before 

17        you today. 

18                     We learned in late December 

19        after the comment period closed that DEQ 

20        requested additional information from the 

21        applicant.  

22                     I asked Jaime whether there'd 

23        be a new public comment period in response 

24        to this new information and she told me that 

25        it would depend on whether there was 
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 1        significant changes to the draft permit and 

 2        described the process as iterative.  I asked 

 3        her to define those terms and when she 

 4        failed to answer, I ultimately asked 

 5        Mr. Paylor, Ms. Berndt, and even Secretary 

 6        Strickler to answer that simple question.  

 7                     What does significant mean if 

 8        that's how DEQ would decide whether a new 

 9        comment period was necessary.  I sent 

10        regular follow up emails for nearly two 

11        months.  

12                     And to this day, I've never 

13        received a substantive answer.  When it was 

14        clear that the Agency's refusal to answer 

15        was permanent, I submitted a FOIA request. 

16        There was zero responsive documents to the 

17        term significant or iterative. 

18                     There was zero documents 

19        provided other than the Administrative Code 

20        section that I have previously referenced in 

21        my repeated requests to DEQ staff.

22                     I wasn't asking a difficult 

23        question.  In fact, the Virginia 

24        Administrative Code has a helpful section 

25        that laid out exactly what is supposed to 
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 1        happen when an application is incomplete.  

 2        As you see on your screen, Virginia Code 

 3        Section 9 VAC 25-210-80 couldn't be a whole 

 4        lot more clear.  

 5                     It says that the applicant 

 6        becomes aware that he omitted one or more 

 7        relevant facts or submitted incorrect 

 8        information on a permit application -- or in 

 9        any report to the Board -- the applicant 

10        shall immediately submit such facts or the 

11        correct information.

12                     And that a revised application 

13        with new information shall be deemed a new 

14        application for purposes of review.  So when 

15        DEQ advised Wegmans that they had to remove 

16        over $16M in bogus inflated expenses from 

17        their LEDPA analysis and required additional 

18        information that was missing from their 

19        application, this Code provision was 

20        triggered. 

21                     I remind you that when the 

22        so-called mosaic methodology was debunked 

23        doubling the acres of wetland impact, DEQ 

24        properly held a new public comment period 

25        and hearing.  This tells me that the Agency 
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 1        knows the right thing to do, but they're 

 2        choosing not to do it.  But it's not their 

 3        choice to make.  The Code uses mandatory, 

 4        not permissive language.

 5                     A revised application with new 

 6        information shall be deemed a new 

 7        application for purposes of review.  In 

 8        other words, you don't pass go, you don't 

 9        collect $200.00.

10                     You can't keep playing as if 

11        nothing happened.  You start the review 

12        process from the beginning.  I ask the 

13        Agency to explain under what authority they 

14        weren't providing a new comment period, to 

15        which they were silent. 

16                     But their silence speaks 

17        volumes.  They either can't or won't explain 

18        what they're doing because they know what 

19        they're doing is wrong.  They know what the 

20        Code says.  

21                     Their inaction is willful and 

22        deliberate.  When the Administrative Code 

23        laid out exactly what the Agency is expected 

24        to do but the Agency does the opposite 

25        anyway, their actions are arbitrary, 
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 1        capricious and contrary to law.  And while I 

 2        have focused on the public comment period, 

 3        I've done so simply because it is the next 

 4        required step that DEQ ignored. 

 5                     They've also leapfrogged over 

 6        other required procedures to get this draft 

 7        permit in front of you today.  Next slide, 

 8        please.  In addition to ignoring procedure, 

 9        DEQ has wrongfully withheld public documents 

10        in violation of their own regulations.

11                     The Virginia Freedom of 

12        Information Act, or FOIA, guarantees that 

13        citizens of the Commonwealth will have 

14        access to public records held by public 

15        bodies, officials and employees. 

16                     The Administrative Code goes 

17        on to explain that a member of the public 

18        are -- as I am, is entitled to information 

19        pertaining to VWP permit processing or about 

20        any activity requiring a VWP permit unless 

21        that information qualifies as a trade 

22        secret.  There's been no claims that any 

23        information here qualifies as a trade 

24        secret.  Thus, the entirety of the permit 

25        file is required, by regulation, to be open 
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 1        to the public and available upon request.  I 

 2        have certainly made such a request and yet I 

 3        have not had appropriate access to these 

 4        public records.  In the interest of time, 

 5        I'll give you four examples. 

 6                     One, documents I requested and 

 7        know exist were simply not provided.  I 

 8        obtained documents from FOIA through other 

 9        government agencies which made clear that 

10        DEQ had those very same documents.  But 

11        without apology or explanation, DEQ did not 

12        provide them to me.  

13                     And I can't help but wonder 

14        what other documents they may not have 

15        provided that I don't even know about.  Two, 

16        the Agency agreed to provide redacted 

17        documents that they had previously withheld 

18        under various FOIA exemptions, but then they 

19        altered those documents so that when and to 

20        whom the emails were sent was removed.

21                     And to clarify, I don't mean 

22        redacted.  I mean removed.  They also failed 

23        to produce redacted documents in the same 

24        quantity as they previously claimed that 

25        they had withheld.  Again, even more missing 
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 1        documents.  Three, after I provided DEQ with 

 2        evidence that both the FOIA advisory council 

 3        and the Virginia Attorney General's Office 

 4        take the position that the governor's 

 5        working papers exemption does not apply 

 6        where the information has been disseminated 

 7        beyond the governor's Executive Office, they 

 8        continue to wrongfully assert that the 

 9        exemption applies to documents that copied 

10        Timmons' employees as agents of Wegmans and 

11        members of the Corps.  Next slide, please.  

12                     And lastly, DEQ's own Jerome 

13        Brooks responded to my FOIA request and he 

14        had instance messages responsive to the 

15        request, but that he was not able to forward 

16        them.

17                     Instead, he summarized the 

18        Environmental Protection Agency's serious 

19        concerns about widespread failure to comply 

20        with environmental justice requirements as 

21        it relates to Brown Grove.

22                     Next slide, please.  

23        Mr. Brooks makes clear that he and Ms. Robb 

24        both had instant messages about the Wegmans' 

25        project.  But at no time were any instant 


�                                                               197

 1        messages ever provided to me through FOIA.  

 2        DEQ uses a Google-based email platform.  And 

 3        although Mr. Brooks may not have known how, 

 4        it is very much possible to email instant 

 5        message conversations through that platform.  

 6                     And it frankly doesn't matter 

 7        if it was easier or convenient to respond to 

 8        FOIA properly, it's still the law.  

 9        Nevertheless, DEQ continued to falsely claim 

10        that all documents had been provided to me, 

11        while at the very same time sending me 

12        documents that are making very clear that 

13        they were not. 

14                     Although far too much has been 

15        withheld from the public, I did learn 

16        something really interesting from FOIA.  

17        Drafts of the Board packet that you have 

18        today clearly showed in their original draft 

19        version that the Agency reached its 

20        conclusion to recommend approving the permit 

21        before they ever completed their analysis.  

22                     They worked backwards from the 

23        outcome they wanted.  And in so doing, they 

24        have deliberately concealed information from 

25        the public in favor of Wegmans.  Next slide, 
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 1        please.  See, there's this disturbing trend 

 2        of hiding and withholding information and 

 3        outright ignoring citizens with valid 

 4        questions and concerns if they don't align 

 5        with DEQ's agenda and pre-determined outcome 

 6        on a given application. 

 7                     I have one final example.  

 8        Hanover provided the applicant with a CBPA 

 9        map with a significant clerical error.  It 

10        outlined the site boundary of only one 

11        parcel. 

12                     But the Airpark site is 

13        comprised of 20 parcels and Wegmans intends 

14        to develop the part of the parcel that 

15        clearly shows RPA if the entire site was 

16        outlined properly. 

17                     Hundreds of citizens provided 

18        comment to DEQ with information about this 

19        exact error.  But the Agency did not require 

20        the applicant to correct it. 

21                     I also met with Hanover County 

22        administrator, John Budesky, and made him 

23        aware of the mistake.  The county, likewise, 

24        failed to respond.  I then reached out, as 

25        you can see, to Justin Williams who's 
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 1        responsible for CBPA local government 

 2        assistance for DEQ.  And I included in my 

 3        email to him two maps, which you'll see on 

 4        the next two slides. 

 5                     Next slide, please.  The 

 6        parcel that you see outlined in the bright 

 7        blue is the single parcel that is farthest 

 8        away from the onsite RPA. 

 9                     This is the map that the 

10        applicant provided to DEQ.  Next slide, 

11        please.  You can still see the blue outline, 

12        but outlined in the dashed magenta line is 

13        the true boundary of the Airpark site which 

14        is comprised of an additional 19 parcels.  

15                     And going back to where I 

16        started my comments today, if the applicant 

17        knew -- and then maybe they didn't know 

18        before, but they certainly know now that 

19        they had provided wrong information or 

20        incomplete information.

21                     9 VAC 25-210-80 requires them 

22        to correct that information immediately and 

23        have their application to be treated as new 

24        for purposes of review.  Next slide, please.  

25        I didn't hear anything back from 
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 1        Mr. Williams, even when I followed up asking 

 2        him to acknowledge receipt of my email.  

 3        Next slide, please. 

 4                     Now through FOIA, I know that 

 5        Mr. Williams forwarded my email to Ms. Robb 

 6        and Ms. Schneider within eight minutes of me 

 7        sending it.  And Ms. Schneider sent it to 

 8        Ms. Davenport and Mr. Golden within another 

 9        three minutes. 

10                     So to recap, DEQ didn't make 

11        the applicant correct misinformation.  And 

12        the applicant surely didn't do it on its 

13        own.  

14                     And you can't tell me that DEQ 

15        doesn't know that this is a really big deal 

16        because they don't just forward emails all 

17        the way to James Golden and Melanie 

18        Davenport within 11 minutes of receipt 

19        without there being a problem. 

20                     And as a concerned citizen, no 

21        one from DEQ was willing to take the time to 

22        acknowledge receiving my email, much less to 

23        respond to it substantively.  It is the 

24        exact same thing that happened when I asked 

25        about the new public comment period, they 
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 1        flat out ignored me.  And I believe it's 

 2        because they didn't like the answer that 

 3        they'd have to give if they did the right 

 4        and professional thing and answered my 

 5        question.  And I am far from alone in this 

 6        mistreatment.  This must stop.  DEQ's role 

 7        is to ensure a just process.  

 8                     There is no justice, no 

 9        fairness where the outcome is decided before 

10        the analysis and the applicant and citizen 

11        are treated differently to the detriment of 

12        the very citizens that they are called to 

13        protect. 

14                     So today, I stand with my 

15        neighbors, my family and friends, my Brown 

16        Grove brothers and sister and fellow 

17        attorneys in asking the Board to exercise 

18        independent judgment to ensure that policies 

19        and procedures take precedent over profit 

20        and politics. 

21                     And that we don't reward bad 

22        or biased behavior.  I'm asking the Board to 

23        deny this permit until such time as DEQ 

24        presents a draft permit that is accurate, 

25        complete and legally defensible.  Thank you.
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 1                 MS. WOOD:  Thank you.  Cindy, our 

 2        next speaker.  

 3                 

 4                 MS. BERNDT:  Madame Chairman, the 

 5        next speaker is Chris French.  And 

 6        Mr. French has 15 minutes.

 7                 

 8                 MR. FRENCH:  Good afternoon.  Can 

 9        everybody hear me okay?

10                 

11                 MS. WOOD:  Yes.

12                 

13                 MR. FRENCH:  All right, thank you.  

14        Madame Chair, respective Board members, DEQ 

15        staff, former colleagues, I have found this 

16        in process incredibly difficult.  As I've 

17        just indicated to everyone, I'm a former DEQ 

18        employee. 

19                     I was at the Agency from 2003 

20        to 2007.  And it was one of the most 

21        outstanding jobs I've ever had in my 

22        professional career.  I've been doing 

23        environmental work coming up through various 

24        stormwater conservation districts, the 

25        Agency, working in the non-profit sector for 
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 1        an environmental group, a trade organization 

 2        that represents communities across the 

 3        country as well as the private sector.  And 

 4        I have never experienced in my professional 

 5        career what I have witnessed with this 

 6        permit situation.  

 7                     A lot of the challenges that 

 8        we have seen throughout this have raised 

 9        significant questions of technical matters 

10        as well as administrative issues, as well as 

11        social justice issues related to 

12        environmental justice and how they are 

13        fairly applied.  Next slide, please.

14                     And I'm going to move through 

15        a lot of these slides pretty quickly.  This 

16        is a proximity of the project, we're roughly 

17        about 20 miles north outside of the City of 

18        Richmond.  Next slide, please. 

19                     As you can see by this 

20        proximity map that was done by Timmons using 

21        a fairly old topographic map, the Hanover 

22        County Airport complex and associated 

23        industrial park is just to the west of the 

24        project.  It's bounded by I-95.  The Brown 

25        Grove community is recognized just adjacent 
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 1        on top of the property.  You see it says the 

 2        words Brown Grove.  That magenta area just 

 3        to the northwest is a construction landfill 

 4        that was put into the area.  And there's 

 5        other various industries that have built up 

 6        in this area. 

 7                     To the south, there have been 

 8        several residential communities have been 

 9        built since this particular base map was 

10        done.  Next slide, please. 

11                     There's a number of concerns, 

12        and I want everyone to understand, this is 

13        not a comprehensive list.  But these are 

14        some of the outstanding issues that I will 

15        touch on hopefully fairly quickly, but with 

16        some depth as well as I go through 

17        everything.  Next slide, please.

18                     So why exactly are we really 

19        here?  That's the real big question that I 

20        think that the Board needs to answer.  

21        Because about a month and a half ago, 

22        Ms. Bonnica Cotman -- a resident of the 

23        Brown Grove community -- and I were 

24        contacted by the Army Corps of Engineers and 

25        informed due to substantial concerns and 
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 1        issues that we and others have been 

 2        expressing that the Agency was going to 

 3        begin to implement the NEPA -- the National 

 4        Environmental Policy Act -- in order to 

 5        review this entire process. 

 6                     Now for those who are not 

 7        familiar with NEPA, it is a planning 

 8        exercise where you look at whether major 

 9        federal actions have impact to the human 

10        environment. 

11                     If there's going to be a 

12        necessary impact -- and as part of that 

13        process, there's a two-step effort that goes 

14        with that. 

15                     The first step is the 

16        environmental assessment that kind of looks 

17        at everything and concludes whether or not 

18        you have an impact on the human environment.  

19                     And if you do, then you 

20        transition to Phase 2, which is you conduct 

21        a formal environmental impact statement 

22        review process.

23                     As part of that EIS process, 

24        you look at alternatives to the proposed 

25        action, including no action at all.  And 
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 1        that allows people to look at this from a 

 2        comprehensive perspective.  This is what 

 3        should've happened from day one with this 

 4        process.  Next slide, please.  DEQ, as I 

 5        mentioned in the slide, coordinates the 

 6        State Agency's review of such efforts. 

 7                     And that should really be a 

 8        big focus for everybody here because the 

 9        questions that were being asked by -- by 

10        Ms. Jasinski, by Mr. Lofton -- that -- the 

11        NEPA process would actually address a lot of 

12        your questions. 

13                     A lot of the Board's concerns 

14        that have been expressed to date by 

15        considering various alternatives that could 

16        be looked at. 

17                     The other factor that comes 

18        into play and why this is premature for 

19        anyone to even consider the permit at this 

20        time period is that the State individual 

21        permit is a certification of the federal 

22        permit, which does not even exist at this 

23        time period.  This is really out of step 

24        with anything from a regulatory process.  

25        And the Board really should not even be 
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 1        considering this permit today just based off 

 2        of this alone.  Next slide, please.  When we 

 3        get into the wetland issues, you guys have 

 4        heard a lot about this. 

 5                     There's issues and concerns 

 6        about the Chesapeake Bay Act, so I'm going 

 7        to kind of move through this pretty quickly.  

 8        Next slide, please.  

 9                     This is what the original 

10        wetland delineation looked like in early 

11        October when RK&K, the consultants for the 

12        current property owners, went out and did 

13        things after DEQ indicated that there could 

14        be more wetlands on the property than past 

15        wetland delineations.

16                     What you'll notice is that 

17        there's fairly extensive areas on this.  

18        There's also a natural stream drainage area 

19        that everybody can easily recognize.  

20                     There's a direct connection 

21        offsite with a property in the north corner 

22        that is extracted from this.  Those wetlands 

23        are connected, and we'll talk a little bit 

24        more about that.  Next slide, please.  After 

25        a field meeting with DEQ, with the Army 
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 1        Corps of Engineers, RK&K Consultants, 

 2        Timmons and Mr. Lain -- who was representing 

 3        Timmons and from a legal capacity, we see 

 4        wetlands disappear through this entire 

 5        effort.

 6                     And we also see field 

 7        measurement data points completely disappear 

 8        from the maps, even though they are 

 9        reflected in the data sheets within the 

10        wetlands delineation. 

11                     The introduction of this 

12        mosaic concept comes to bear at this moment.  

13        Next slide, please.  This is what that 

14        wetland delineation looked like after that 

15        October meeting with everybody on site.  

16                     Next slide, please.  The issue 

17        of the wetland mosaics is one that everybody 

18        knew did not have supporting information to 

19        even bring to the table.  Yet it was put 

20        forward as part of the original permitting 

21        process. 

22                     According to emails that were 

23        obtained through FOIA, the Corps of 

24        Engineers noted that they didn't even have 

25        the transects necessary to designate these 
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 1        areas as mosaics.  Furthermore, we found 

 2        correspondence that was written by DEQ staff 

 3        that indicated that the Piedmont Regional 

 4        Office was talking with Central Office staff 

 5        about the fact that these transects did not 

 6        exist.

 7                     One can only come to the 

 8        conclusion that they found a proposed 

 9        solution.  Because they did not have the -- 

10        the data necessary, but yet the permit 

11        advanced with the mosaics put forward.

12                     Next slide, please.  This is 

13        what the revision of the wetland delineation 

14        looks like now under the current aspect of 

15        things.  The mosaics have gone away.  

16        They've tightened up a couple of things.  

17                     But a lot of those areas that 

18        were identified as wetlands disappearing 

19        were never revisited.  There's a reason for 

20        that, why they were never revisited.  Next 

21        slide, please.

22                     These are the things that are 

23        really outstanding issues.  

24        Primary/secondary contacts, connectivity to 

25        offsite wetlands where there's direct flow 
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 1        from wetlands offsite onto the Wegmans' 

 2        property -- the data point that I mentioned 

 3        earlier.  A lot of this information that you 

 4        have is in your Attachment 5 of the Board 

 5        book.

 6                     So I'm going to be drawing 

 7        towards that and referencing that part of 

 8        this.  This is the Corps of Engineers' memo.  

 9        Next slide, please.  

10                     There has been a concern about 

11        whether or not regulators had full access to 

12        the property.  And that's a big part of why 

13        we believe that a lot of this did not occur, 

14        that it was limited to different areas.

15                     And so this is an extraction 

16        from a DEQ letter to Wegmans saying that we 

17        need the Corps to go back and look at 

18        things. 

19                     That they not only needed to 

20        look at the mosaics, but also they needed to 

21        look at surface waters that were not fully 

22        identified during the delineation. 

23                     Next slide, please.  Here is 

24        an email where we've got evidence of 

25        requested information being withheld from 
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 1        regulators at the Army Corps of Engineers.  

 2        Specifically, the permit writer on this 

 3        project -- Ms. Elaine Holley -- asked for 

 4        information regarding data that was 

 5        collected about soil borings on the site, as 

 6        well as field run topos that could help them 

 7        address the concerns related to the wetlands 

 8        delineation.

 9                     This information was withheld.  

10        And to the best of our knowledge through the 

11        available record, it was never provided.  

12        Next slide, please. 

13                     This is extractions from email 

14        correspondence from Ms. Elaine Holley to 

15        Paul Davenport, a representative of the 

16        current property owners.  

17                     If you read it from the bottom 

18        going upwards, it kind of gives you an -- or 

19        the top going down, it gives you an idea of 

20        how things are done.  

21                     But Airpark Associates, who is 

22        the current owner, basically applied 

23        conditions and requirements regarding site 

24        visits.  That's entirely contrary to the 

25        purpose of the application.  Regulators are 
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 1        supposed to have free access, within reason, 

 2        to evaluate these things, and it did not 

 3        happen.  Further down, you can see in 

 4        correspondence with Airpark Associates where 

 5        Ms. Holley notes that the soil boring logs 

 6        were not provided.

 7                     The additional information was 

 8        requested, as I noted on the previous slide.  

 9        Furthermore, down at the very bottom, we had 

10        permission to review only the two mosaic 

11        areas of the site -- only. 

12                     So they were restricted.  

13        Instead of taking the role of a regulator 

14        that says I either have access to the 

15        property to look at this comprehensively.  

16                     They basically caved in to the 

17        demands of the current property owner.  Next 

18        slide, please.  This is the current wetland 

19        delineation a little bit zoomed in. 

20                     Data point two noted here and 

21        the area is of significant concern, 

22        purposefully deleted from the map.  That 

23        hammerhead wetland to the left of that 

24        little circle area and everything, the 

25        reason it's that shape is because they 
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 1        followed the contours of the property.  No 

 2        natural wetland in this area has a shape 

 3        like that.  Period.  None in the head water 

 4        area.  It does not look like that, 

 5        especially when you have direct draining 

 6        going to it. 

 7                     So that's the first thing that 

 8        caught my mind when I first looked at this 

 9        map way back when.  You don't see things 

10        like this in nature.  Then you've got the 

11        offsite impacts just above that.

12                     Next slide, please.  These are 

13        the hydric soils that -- that were extracted 

14        from page 5-8 of your Board book from the 

15        Corps of Engineers wetland memo where they 

16        talked about the hydric soils and 

17        everything. 

18                     What this shows from the 

19        offsite perspective is that that arrow is 

20        pointing to the approximate connection of 

21        the wetlands that are found on the Duris 

22        property.  

23                 

24                 MS. WOOD:  Mr. French, you have 

25        three minutes.  I just want to let you know.
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 1                 MR. FRENCH:  Okay, thank you.  

 2        Thank you very much.  Next slide.  These are 

 3        pictures of the Duris property -- next 

 4        slide, please -- in dry conditions.  These 

 5        are wet conditions. 

 6                     What you see in that middle 

 7        slide right there is Sphagnum moss, only 

 8        found in high quality wetlands, only grows 

 9        in wetland conditions.  Next slide, please.  

10                     Observable flow paths with 

11        filamentous algae, following the trail of 

12        water going towards the Airpark property.  

13        Next slide, please.  High quality wetlands 

14        will be impacted by this particular project.  

15                     Next slide, please.  Next 

16        slide, please.  Data point two, the Corps 

17        decided to rely upon the soils map with the 

18        soil survey, but their own delineation 

19        manual does not allow for them to do this.  

20                     If you look at the delineation 

21        manual and the language that's found in it, 

22        it basically says soil surveys are used as a 

23        planning tool only.  And the reliance upon 

24        them is not really allowed underneath the 

25        delineation requirements.  Even if it was, 
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 1        the -- the statement was is that, well, what 

 2        they found was an inclusion -- a hydric soil 

 3        inclusion.  And that's what made that area 

 4        wet, not represented by everything else.  

 5                     Yet it doesn't matter.  If 

 6        it's a hydric soil holding water, that's all 

 7        that matters.  It's a wetland as a result.  

 8        Next slide, please.  Failure to address the 

 9        Chesapeake Bay Preservation Act. 

10                     This is a 1980 soil survey map 

11        that shows a draining on that area.  They 

12        call it a quote, unquote historical drainage 

13        area.  Yeah, okay.  Sure.  Historical.  Next 

14        slide, please.  

15                     Yet in an older RK&K 

16        delineation, they make reference to streams 

17        onsite.  Next slide, please.  This is the 

18        map that Ms. Blose just showed you earlier 

19        with the Chesapeake Bay Preservation Act 

20        area. 

21                     Next slide, please.  This is 

22        what it actually looks like where you've 

23        actually got an established RPA boundary in 

24        that drainage area going towards Totopotomoy 

25        Creek.  It shows you significant issues and 
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 1        this is information that was not provided to 

 2        State when it should've been done in the 

 3        original coastal zone management area review 

 4        process.  Next slide, please. 

 5                     While it -- DEQ is absolutely 

 6        correct.  The determination of Chesapeake 

 7        Bay Preservation Act areas are the 

 8        responsibility of local government. 

 9                     But this body, you the Board, 

10        also have oversight of how the State 

11        implements its Chesapeake Bay Preservation 

12        Act requirements. 

13                     We're not telling you that you 

14        should have DEQ staff to go out there and 

15        determine the Chesapeake Bay Preservation 

16        Act.  But they are responsible for ensuring 

17        that the county is doing it right with 

18        proper oversight.  And as such --

19                 

20                 MS. WOOD:  Mr. French, you've 

21        reached your time limit.

22                 

23                 MR. FRENCH:  Okay.  Thank you.  

24        I'll be -- wrap this up real quick.  Next 

25        slide, please.
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 1                 MS. WOOD:  You have 30 seconds.  

 2                 

 3                 MR. FRENCH:  Thank you, ma'am.  I'm 

 4        going to blow through the environmental 

 5        justice issues.  Next slide, please.  Other 

 6        people will be covering this very well.  

 7                     This one map, though, I do 

 8        want to say that we have seen in the 

 9        archeological review process some maps that 

10        were not indicative of reality.  Next slide, 

11        please. 

12                     What you see is that this 

13        particular map was shifted west to barely 

14        show the Brown Grove School being on the 

15        property.  And this entire process has been 

16        pervasive. 

17                     We've seen examples of 

18        information like this where things are not 

19        right, where things appear to have been 

20        misrepresented throughout this entire 

21        permitting process. 

22                     Next slide.  Last comment for 

23        everybody here.  The joint permit 

24        application statement includes some very --

25                 
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 1                 MS. WOOD:  Mr. French, you're at 

 2        time.

 3                 

 4                 MR. FRENCH:  Thank you very much.

 5                 

 6                 MS. WOOD:  Please wrap up your -- 

 7        wrap it up now.  Thank you.

 8                 

 9                 MR. FRENCH:  Thank you very much 

10        for the opportunity.  I hope that this has 

11        been informative.  I'll be happy to take any 

12        questions.

13                 

14                 MS. WOOD:  Cindy, our next speaker.

15                 

16                 MS. BERNDT:  The next speaker is 

17        Brett Blose.  And he has 15 minutes.

18                 

19                 MR. BLOSE:  Can you hear me?

20                 

21                 MS. WOOD:  Yes.

22                 

23                 MR. BLOSE:  My name is Brett Blose.  

24        Thank you for the opportunity to speak 

25        concerning the individual -- is my power 
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 1        point going to be up?  

 2                 

 3                 MS. WOOD:  It's coming.

 4                 

 5                 MR. BLOSE:  Oh.  All right.  Let me 

 6        start again.  Thank you for the opportunity 

 7        to speak concerning the individual permit 

 8        for the Wegmans Distribution Center.  Please 

 9        note my objection to this meeting today.  

10                     This isn't right for a 

11        decision.  Treated as a new application as 

12        of late December 2020, the public has been 

13        deprived of the participation process 

14        afforded by the administrative code.  

15                     Furthermore, the Water Control 

16        Board can not certify an incomplete federal 

17        permit lacking in environmental assessment.  

18        Let's examine the AJD.  DEQ claims an AJD 

19        fulfills permitting requirements. 

20                     This is false.  DEQ procedure 

21        states, quote, nothing in the law, 

22        regulation or guidance precludes DEQ from 

23        independently performing own delineations, 

24        confirmations or surface water boundaries 

25        for jurisdictional determination, end quote.  
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 1        Delineations must be in strict conformance 

 2        with the Corps' manual and supplements.  The 

 3        Airpark AJD violates Corps' manual procedure 

 4        and is invalid for permitting. 

 5                     DEQ attempts to avoid this 

 6        inconvenient fact by claiming the flawed AJD 

 7        is good enough.  Next slide.  9 VAC 

 8        25-210-45 states that each delineation shall 

 9        be conducted in accordance with the US Army 

10        Corps of Engineers Wetland Delineation 

11        Manual and any regional wetland supplements 

12        approved for use by the Corps.

13                     These manuals shall be 

14        interpreted in a manner consistent with 

15        Corps' guidance.  The administrative code 

16        uses mandatory language offering no 

17        provision for deviation. 

18                     The Airpark AJD violates 

19        manual procedure in multiple ways making the 

20        use of the AJD for permitting an error of 

21        law.  Next slide. 

22                     The AJD is defective for 

23        failure to follow Corps manual drought 

24        delineation procedures.  DEQ summarized its 

25        drought conditions were brought up in a 
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 1        public comments, but conveniently failed to 

 2        summarize the point made in comments.  The 

 3        manual delineation procedures for drought 

 4        weren't followed.

 5                     The Atlantic Coast supplement 

 6        states for delineation in a drought, and 

 7        area with both hydric soils and hydrophytic 

 8        vegetation is a wetland.

 9                     Data point six and eight found 

10        during a drought to possess both hydric 

11        soils and hydrophytic vegetation per the 

12        manual are wetlands.  Next slide. 

13                     The AJD classifies these data 

14        points as upland in violation of manual 

15        procedure.  The manual further states the 

16        site should be revisited during normal 

17        conditions to check for hydrology. 

18                     There was opportunity to 

19        evaluate normal conditions.  However, the 

20        Corps delineator was restricted from doing 

21        so.  Therefore, per the -- per the manual, 

22        DP 6 and 8 must be considered wetland and 

23        the AJD considered invalid.  Next slide.  

24        Please note the manual procedure for periods 

25        with below normal rainfall is identical to 
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 1        drought procedure.  The AJD deletes DP 2 

 2        identified by the applicant's delineator as 

 3        a wetland data point proven by field 

 4        examination to possess all three wetland 

 5        indicators.

 6                     DEQ cites the Corps' flawed 

 7        rationale, quote, DP 2 was located in an 

 8        area mapped as having Dunbar fine sandy loam 

 9        which can contain inclusions of coxville. 

10                     It is believed that DP 2 may 

11        have been collected in a hydric soil 

12        inclusion, end quote.  This explanation is 

13        full of weasel words such as can, believed 

14        and may.  These are words that 

15        [unintelligible].  The Corps [inaudible] --

16                 

17                 MS. HARRIS:  Sorry, he's not coming 

18        in.

19                 

20                 MR. LOFTON:  I'm sorry.  Is anybody 

21        having audio issues but me?

22                 

23                 MS. WOOD:  Yeah, I'm having the 

24        same thing.  

25                 
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 1                 MS. TRETINA:  It seems to be coming 

 2        from Mr. Blose's end?

 3                 

 4                 MR. BLOSE:  Can you -- can you hear 

 5        me?

 6                 

 7                 MS. TRETINA:  You're breaking up.

 8                 

 9                 MR. BLOSE:  Hello?

10                 

11                 MS. TRETINA:  Hello.  You still -- 

12        you still are breaking up some.

13                 

14                 MR. LOFTON:  I'm not hearing 

15        anything.

16                 

17                 MS. WOOD:  Yeah, I'm thinking we 

18        need to -- to skip over him, come back to 

19        him.  

20                 

21                 MR. BLOSE:  All right.  Thank you.

22                 

23                 MS. BERNDT:  All right.  In that 

24        case, I believe that Delegate Guzman has 

25        joined.


�                                                               224

 1                 MS. WOOD:  Okay.

 2                 

 3                 MS. BERNDT:  Her first name is 

 4        Elizabeth, Marilee.

 5                 

 6                 MS. TRETINA:  I got it.  

 7                 

 8                 MS. BERNDT:  Got it.

 9                 

10                 MS. GUZMAN:  Yes, I am here.  Good 

11        afternoon.

12                 

13                 MS. WOOD:  Delegate Guzman, 

14        welcome.  Thank you for joining us.

15                 

16                 MS. GUZMAN:  No, thank you.  Thank 

17        you to the members of the Board for taking 

18        my comments here today.  I appreciate it.  I 

19        am Delegate Elizabeth Guzman and I proudly 

20        represent the 31st District in the House of 

21        Delegates.

22                     And I'm here today to 

23        respectfully ask that you refrain from 

24        issuing any decision related to the Wegmans' 

25        permit until the Environmental Justice 
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 1        Council has fully considered an issue or 

 2        recommendation regarding the potential 

 3        impacts of this project on the Brown Grove 

 4        community.  

 5                     You know, furthermore, the US 

 6        Army Corps of Engineers recently informed a 

 7        Brown Grove resident and a Hanover County 

 8        NAACP representative that the Agency will be 

 9        starting an environmental assessment under 

10        the National Environmental Policy Act, NEPA.  

11                     The NEPA review process is 

12        almost always occur prior to any permitting 

13        action.  And DEQ coordinates the State and 

14        local agency engagement in this process.  

15                     Additionally, NEPA has 

16        environmental justice consideration 

17        requirements.  At minimum, no action at the 

18        State or federal level should occur until 

19        this process is fully completed. 

20                     You know, I am here because 

21        too often, it is our marginalized 

22        communities and communities of color who 

23        bear the brunt of environmental racism.  We 

24        are disadvantaged by irresponsible 

25        development.  Our Commonwealth needs to 
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 1        focus on preserving our historically Black 

 2        communities and we must prioritize their 

 3        input when considering larger scale 

 4        development decisions like this.

 5                     This is a community who feels 

 6        that every step of the way they have been 

 7        invited to speak, but no one is listening to 

 8        the words that they say.  It is not enough, 

 9        you know, I appreciate the public comments, 

10        you know.

11                     But in Virginia, if we are 

12        going to be very serious about confronting 

13        our racist history and taking steps towards 

14        true racial justice, then we must do the 

15        work and have the hard conversations instead 

16        of just, you know, rubber stamping decisions 

17        like the one that is to happen today.

18                     I stand with the people of 

19        Brown Grove and I'm here to elevate their 

20        voices.  And I will respectfully ask that 

21        the Board refrain from issuing a decision on 

22        this permit until both the NEPA assessment 

23        has been conducted and the Environmental 

24        Justice Council has reviewed this matter 

25        fully.  Thank you, members of the Board.  
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 1                 MS. WOOD:  Thank you, ma'am.  

 2                 

 3                 MS. BERNDT:  Okay, let's see.

 4                 

 5                 MS. WOOD:  Now, Cindy -- our next 

 6        --

 7                 

 8                 MS. BERNDT:  Yeah, hang on one 

 9        second.  I'm looking at an email from Sara 

10        Blose.  All right.  So we are going to go 

11        down to Rod Morgan.  

12                     He has -- Mr. Morgan has 15 

13        minutes.  And then hopefully, we'll be able 

14        to get back to Brett Blose when Rod's gone.

15                 

16                 MS. WOOD:  Okay.

17                 

18                 MS. BERNDT:  Done.  I shouldn't say 

19        gone.

20                 

21                 MR. MORGAN:  This is Rod Morgan.  I 

22        live in Hanover County, Virginia.  And I 

23        believe that Mr. Blose is on his way to -- 

24        to my house.  He lives a couple doors down 

25        and I have a landline.  So I think -- I 


�                                                               228

 1        think we'll solve the technological issue 

 2        that I will -- will point out in my 

 3        comments.  First off, I would like to -- to 

 4        answer a couple things that both Mr. Hayes 

 5        and Mr. Lofton addressed. 

 6                     I'll be touching on 

 7        availability.  And DEQ got it wrong and I'll 

 8        tell you why in just a few minutes.  But I 

 9        -- I wanted to point out that issue.

10                     I also wanted to point out, in 

11        response to Mr. Hayes' question, there has 

12        been no site approval issued by Hanover 

13        County. 

14                     I think that the applicant 

15        gave you -- they didn't really answer that 

16        question directly and -- and created a 

17        misunderstanding.  But there is no site plan 

18        approval issued to date.  It is pending.  

19                     So that determination has not 

20        been made.  So with that, I'll get on to my 

21        comments.  So I think the best thing to do 

22        is to just get back to basics on this.  And 

23        I know this is a very complicated issue, but 

24        there's a couple things that I'm -- I'm 

25        going to read verbatim because I think they 
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 1        should be the North Star for us in this 

 2        process.  From a national perspective, the 

 3        degradation or destruction of special 

 4        aquatic sites, such as filling operations in 

 5        wetlands, is considered to be among the most 

 6        severe environmental impacts covered by the 

 7        Clean Water Act. 

 8                     The guiding principle should 

 9        be that degradation or destruction of 

10        special sites may represent an irreversible 

11        loss of valuable aquatic resources.  

12                     Fundamental to these 

13        guidelines is the precept that dredged or 

14        fill material should not be discharged into 

15        the aquatic ecosystem unless it can be 

16        demonstrated that such a discharge will not 

17        have an unacceptable adverse impact, either 

18        individually or in combination, with known 

19        and/or probable impacts of other activities 

20        affecting the ecosystems of concern. 

21                     The purpose of these 

22        guidelines is to restore and maintain the 

23        chemical, physical and biological integrity 

24        waters of the United States through the 

25        control of discharges of dredged or fill 
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 1        material.  And these are not the words of a 

 2        progressive environmental organization.  

 3        This is the text of the purpose and policy 

 4        section of the Clean Water Act. 

 5                     These words were first 

 6        published in the federal register in 

 7        December 1987, a time that some of us will 

 8        remember as the later years of Ronald 

 9        Reagan's second term as president.

10                     These sentiments are also 

11        echoed in Virginia's official wetlands 

12        policy, VAC 25-380-30.  In its decision 

13        processes, it shall be the Board's policy to 

14        give particular cognizance and consideration 

15        to any proposal to the State Water Control 

16        Board that has a potential to damage 

17        wetlands, to recognize the irreplaceable 

18        value and man's dependence on them, to 

19        maintain an environment acceptable to 

20        society and preserve and protect them from 

21        damaging misuses.

22                     It shall be the Board's policy 

23        to minimize alteration in the quantity or 

24        quality of the natural flow of water that 

25        nourishes wetlands and to protect wetlands 
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 1        from adverse dredging and filling practices.  

 2        So I'm sure that you guys are all familiar 

 3        with that, but I wanted to just kind of 

 4        re-center the discussion and -- and point 

 5        out to all those listening, you know, the 

 6        primary responsibility of regulators in this 

 7        -- in this process.

 8                     So getting down to brass 

 9        tacks, Wegmans fails to overcome the clean 

10        water presumption that there are practicable 

11        alternatives to the Airpark site. 

12                     And Wegmans and DEQ failed to 

13        correctly identify the least environmentally 

14        damaging practicable alternative, or the 

15        LEDPA.  I want to be clear about this 

16        presumption.  

17                     Wetlands are considered a 

18        special aquatic site and are deemed worthy 

19        of special protections.  When the basic 

20        purpose of the activity is in a special 

21        aquatic site is not water-dependent, 

22        practical alternatives that do not involve 

23        special aquatic sites are presumed to be 

24        available unless clearly demonstrated 

25        otherwise.  This presumption is intended to 
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 1        implement the policy that, from a national 

 2        and Virginia perspective, the degradation or 

 3        destruction of special aquatic sites -- such 

 4        as filling operations in wetlands -- are 

 5        considered to be among the most severe 

 6        environmental impacts covered by the Clean 

 7        Water Act. 

 8                     The burden of proof to 

 9        demonstrate compliance of the Clean Water 

10        Act rests with the applicant.  Where 

11        insufficient information is provided to 

12        determine compliance, the Clean Water Act 

13        requires that no permit be issued.

14                     I've used the word presumption 

15        a few times now.  A presumption is the legal 

16        inference that must be made in light of 

17        certain facts.  Presumptions are obviously 

18        rebuttable, meaning they can be rejected if 

19        proven false. 

20                     So in order for this project 

21        to be permittable, Wegmans must prove this 

22        presumption to be false or that other 

23        practical alternatives are unavailable.  

24        This presumption is a hurdle to be jumped 

25        over, not a limbo bar for Wegmans to slide 
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 1        underneath.  So I'll turn next to the 

 2        concept of practicability.  And I appreciate 

 3        Ms. Davenport's comments early on in the 

 4        conversation that there is not a lot of 

 5        court case and court precedent on these 

 6        issues.

 7                     But I think the text of the -- 

 8        the statute is pretty clear.  Practicable 

 9        alternatives are those alternatives that are 

10        available and capable of being done after 

11        taking into consideration cost, existing 

12        technology and logistics in light of overall 

13        project purposes. 

14                     For the ease of presentation, 

15        I will break down this discussion 

16        practicability in these two components.  

17        Component one, availability.  And for 

18        Mr. Hayes and Mr. Lofton, here is -- here is 

19        my discussion of availability. 

20                     In Bersani versus EPA in 1988, 

21        the Second Court of Appeals held that the 

22        practicable alternatives test relative to 

23        the availability of sites should be 

24        conducted at the time an applicant enters 

25        the market for a site instead of the time it 
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 1        applies for a permit.  This case is also 

 2        referenced in the Virginia Water Protection 

 3        Permit and Compliance manual in chapter 

 4        three.

 5                     So when Ms. Robb answers your 

 6        questions about the availability of these 

 7        sites, these sites that are quote, unquote, 

 8        no longer available are available under the 

 9        law for the purposes of consideration of 

10        practicality at this permit. 

11                     All Airpark alternatives were 

12        available at the time of market entry and 

13        are available as contemplated by Bersani and 

14        DEQ policy.  

15                     Indeed, records indicate that 

16        Wegmans had well-developed plans for two of 

17        these alternatives -- Archie Cannon and 

18        Graymont. 

19                     DEQ errors -- DEQ errs as a 

20        matter of both policy and law then they say 

21        that some locations are no longer available 

22        of feasible based on subsequent events.  

23        Remember, availability is determined at 

24        market entry.  And this element of 

25        practicability must combine with the next 
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 1        element to surmount that presumption that no 

 2        alternative exists for the special aquatic 

 3        site.  

 4                     The second element -- element 

 5        two -- capable of being done after taking 

 6        into consideration costs, existing 

 7        technology and logistics in light of overall 

 8        project purposes.

 9                     I refer you to page 16 of your 

10        Board book, the second paragraph from the 

11        bottom.  DEQ finds that all alternatives 

12        evaluated meet the purpose and need of the 

13        project and were considered practicable, 

14        taking into consideration logistics and 

15        existing technology.

16                     I do not dispute this 

17        conclusion.  Wegmans' LEDPA analysis 

18        concluded the alternative sites were not 

19        practicable based on cost alone. 

20                     In other words, cost is the 

21        only differentiator between alternatives.  

22        You can dismiss all discussion of the 

23        L-shape.  Luckily, the preamble to the Clean 

24        Water Act provides clarification on how cost 

25        is to be considered in determination of 
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 1        practicability.  Quote, if an alleged 

 2        alternative is unreasonably expensive to the 

 3        applicant, the alternative is not 

 4        practicable.  I repeat for emphasis. 

 5                     If an alleged alternative is 

 6        unreasonably expensive to the applicant, the 

 7        alternative is not practicable.  Again, the 

 8        appropriate standard, just for -- just to be 

 9        difficult -- is unreasonably expensive, not 

10        least expensive, unreasonably expensive.  

11                     So I ask you to refer to the 

12        table of final costs on page 20 of your 

13        Board book.  I dispute the accuracy of these 

14        costs, but for the sake of argument, let's 

15        assume they're correct.

16                     The Archie Cannon site is 

17        shown as being approximately $3.5M more 

18        expensive than Airpark.  According to the 

19        governor's press releases, the Wegmans' 

20        project is valued at least $175M. 

21                     $3.5M is two percent of $175M.  

22        That is not an unreasonable expense, 

23        especially when it is for the acquisition of 

24        land.  And why -- why land?  Why should land 

25        be different?  According to tax and 
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 1        accounting regulations promulgated by the 

 2        IRS and the Financial Accounting Standards 

 3        Board, land is never a cost to Wegmans.

 4                     The cost of fixed assets, such 

 5        as land, building and machinery are 

 6        capitalized or put on a company's balance 

 7        sheet as an asset. 

 8                     And costs are then recognized 

 9        over time in the form of depreciation.  

10        There are many allowable methods for 

11        depreciation, but the most simple is 

12        straight line. 

13                     For example, using straight 

14        line depreciation on a building built for 

15        $30M would be capitalized and might be 

16        depreciated over 30 years which would yield 

17        an annual cost of $1M per year. 

18                     IRS publication 946 titled How 

19        to Depreciate your Property states, and I 

20        quote, you can not depreciate the cost of 

21        land because land does not wear out, become 

22        obsolete or get used up.  Again, you can not 

23        depreciate the cost of land because it does 

24        not wear out, become obsolete or get used 

25        up.  So using the cost of land in the 
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 1        alternatives analysis is improper.  Cost of 

 2        land can not be properly considered a cost.  

 3        It's never a cost to Wegmans.  It is now a 

 4        way of cash, but it is not a cost and it's 

 5        an asset that has intrinsic value.

 6                     I submit that DEQ errs as a 

 7        matter of policy and law when it allows the 

 8        inclusion of land into the final costs 

 9        listed on -- in the table on page 20. 

10                     On pages 18 and 20 in the 

11        Board book, DEQ details how they agree with 

12        my comments and some of those others, how 

13        their previous LEDPA analysis was contrary 

14        to policy and law. 

15                     The changes in these costs 

16        were major, $16M plus, and should've 

17        required additional comment period.  DEQ, 

18        incorrectly, dismissed Wegmans' plans to use 

19        only part of one site and the affects of 

20        this decision on cost. 

21                     This is nonsensical.  Using 

22        only part of one site must necessarily 

23        impact the acquisition costs of land.  In 

24        fact, at the Archie Cannon site, Wegmans had 

25        a well developed plan to use only about 80% 
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 1        of the site and had a development plan for 

 2        the remainder.  That was not addressed in 

 3        the costs at all.  Then Ms. Robb, earlier 

 4        this morning, mentions rezoning as a delay 

 5        and a risk to Wegmans. 

 6                     And I object to that comment 

 7        in particular.  You know, Wegmans chose a 

 8        wetlands site.  You know, they'd originally 

 9        walked from this site back in May and June 

10        of 2019 because of the risk.

11                     And they ultimately decided to 

12        go with it.  They can't use their decision 

13        to go with a wetland site as justification 

14        for continuing to use a wetland site.  

15                     That's circular line of 

16        reasoning is incorrect and inappropriate 

17        under the law, and why there -- and why the 

18        -- why DEQ removed the costs, the 

19        opportunity costs from the analysis 

20        ultimately.  

21                     Can I get a quick time check?  

22        I don't want to go over.  I want to be 

23        respectful of your time.

24                 

25                 MS. WOOD:  I've got about five --
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 1                 MS. BERNDT:  I've got under four 

 2        minutes.  

 3                 

 4                 MR. MORGAN:  Okay.  I've got just 

 5        about that left.  I'm going to address some 

 6        of the Brown Grove issues just real -- real 

 7        briefly.  

 8                     You know, DEQ is required to 

 9        consider -- and the State Water Control 

10        Board is required to consider -- the fair 

11        treatment and meaningful involvement of the 

12        Brown Grove community. 

13                     The Virginia Environmental 

14        Justice Act declares it is the policy of the 

15        Commonwealth to promote environmental 

16        justice and ensure that it is carried out 

17        throughout the Commonwealth with a focus on 

18        environmental justice communities.

19                     This policy applies to all 

20        State agencies, authorities, commissions, 

21        councils and boards including the State 

22        Water Control Board.  Ms. Robb errs in her 

23        description of DEQ's responsibilities for 

24        environmental justice.  The General Assembly 

25        enacted HB 1162 which amends the section of 
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 1        Code specifically governing DEQ.  HB 1162 

 2        amends DEQ's statement of policy, making it 

 3        express that DEQ must promote environmental 

 4        justice.  And these bills became effective 

 5        on July 1st, 2020.

 6                     This permit was originally 

 7        submitted in December of 2019, but under 

 8        Virginia law -- as Sara Blose pointed out -- 

 9        it becomes a new permit each and every time 

10        it is amended. 

11                     It isn't always a permit 

12        application submitted after the 

13        effectiveness of these two laws.  So the EJ 

14        Act and HB 1162, you know, we know how they 

15        define environmental justice under the law, 

16        that they require meaningful involvement 

17        defines as -- as vulnerable communities 

18        having access and opportunities to -- to be 

19        consulted and -- over the life cycle and -- 

20        of the -- of the project.

21                     You know, one phone call by 

22        Ms. Robb to the Brown Grove Church does not 

23        adequately check the box of meaningful 

24        consultation.  You know, DEQ conducted two 

25        online hearings.  Many Brown Grove residents 
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 1        are without internet access.  Even in the 

 2        more suburban section of Hanover County 

 3        where Mr. Blose lives, you can understand 

 4        that it's not always easy to participate in 

 5        an online meeting.

 6                     On August 11th, 2020 DEQ asked 

 7        Wegmans to detail its EJ outreach efforts.  

 8        And in response to this request, Wegmans 

 9        provided only two pieces of information.  

10                     The first was the note 

11        summarizing the meeting between Wegmans and 

12        Brown Grove in February of 2020, listing 

13        expressed concerns about the project and so 

14        forth, and then a follow up email after that 

15        meeting. 

16                     The notes of this meeting and 

17        subsequent email indicate that Wegmans 

18        considered the input of only one Brown Grove 

19        resident.  This can not be environmental 

20        justice.  

21                     Wegmans also provided a census 

22        block demographic data and a print-out of 

23        EPA's EJSCREEN environmental justice 

24        screening tool without additional comment.  

25        Wegmans seems to imply that there is no 
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 1        environmental justice community near the 

 2        project.  EPA describes EJSCREEN as a 

 3        pre-decisional screening tool. 

 4                     They caution that EJSCREEN is 

 5        not designed to be the basis for agency 

 6        decision-making or determinations regarding 

 7        the existence or absence of environmental 

 8        justice concerns. 

 9                     Wegmans acknowledges the 

10        existence of Brown Grove as an EJ community, 

11        and simultaneously attempts to undermine 

12        that characterization with demographic data 

13        from the screening tool looking at a circle 

14        of arbitrary radius uninfluenced by facts.  

15                     It is not Wegmans' decision 

16        whether environmental -- environmental 

17        justice community exists.  Since the United 

18        States Court of Appeals for the Fourth 

19        Circuit decision in Friends of Buckingham 

20        versus the State Air Pollution [Control] 

21        Board, it is clear that it must be 

22        ultimately up to you, the State Water 

23        Control Board, to determine whether a 

24        community constitutes -- this community 

25        constitutes an environmental justice 
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 1        community.  It was DEQ and the Air Pollution 

 2        Board over-reliance on EJSCREEN, in large 

 3        part, that led to the Fourth Court -- Fourth 

 4        Circuit decision noting that environmental 

 5        justice is not merely a box to be checked.  

 6                     In overturning a permit 

 7        granted to proposed Atlantic Coast Pipeline, 

 8        Buckingham Compressor statement -- Station.  

 9        I implore --

10                 

11                 MS. WOOD:  Sir, your time --

12                 

13                 MR. MORGAN:  -- the State Water 

14        Control Board to see the Brown Grove 

15        community, to acknowledge their existence 

16        and do not compound decades of environmental 

17        racism by disregarding their input and 

18        concerns.

19                     It is never the wrong time to 

20        do the right thing and I thank you for your 

21        attention.

22                 

23                 MS. WOOD:  Thank you.

24                 

25                 MR. MORGAN:  Mr. Blose -- in fact, 
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 1        I'll had this to him.

 2                 

 3                 MS. BERNDT:  So Mr. Blose is there 

 4        now.  Deb, can you pull him back up and I 

 5        think maybe just have him start over.

 6                 

 7                 MS. WOOD:  Yes.  Just have him 

 8        start over.

 9                 

10                 MR. MORGAN:  Can you guys hear me?  

11        I'm going to hand the phone to Mr. Blose.

12                 

13                 MS. BERNDT:  Okay, great.  Thanks.

14                 

15                 MS. HARRIS:  Okay, hold on a 

16        second.  Let me -- are we going to start 

17        from where he was or go back to --

18                 

19                 MS. BERNDT:  No, we'll start at the 

20        beginning.  Because --

21                 

22                 MS. WOOD:  Start at the beginning, 

23        please.

24                 

25                 MS. HARRIS:  Okay.
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 1                 MR. BLOSE:  All right, thank you.  

 2        My name is Brett Blose.  Thank you for the 

 3        opportunity to speak concerning the 

 4        individual permit for the Wegmans 

 5        Distribution Center. 

 6                     Please note my objection to 

 7        this meeting today.  This isn't right for 

 8        decision.  Treated as a new application as 

 9        of late December 2020, the public has been 

10        deprived of the participation process 

11        afforded by the administrative code.  

12                     Furthermore, the Water Control 

13        Board can not certify an incomplete federal 

14        permit lacking in environmental assessment.  

15        Let's examine the AJD.  DEQ claims an AJD 

16        fulfills permitting requirements.

17                     This is false.  DEQ procedure 

18        states, quote, nothing in the law, 

19        regulation or guidance precludes DEQ from 

20        independently performing its own 

21        delineations, confirmations of surface water 

22        boundaries or jurisdictional determinations, 

23        end quote.  Delineations must be in strict 

24        conformance with the Corps' manual and 

25        supplements.  The Airpark AJD violates Corps 
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 1        manual procedure and is invalid for 

 2        permitting.  DEQ attempts to avoid this 

 3        inconvenient fact by claiming the flawed AJD 

 4        is good enough.  Next slide.  

 5                     9 VAC 25-210-45 states that 

 6        each delineation shall be conducted in 

 7        accordance with the US Army Corps of 

 8        Engineers Wetland Delineation Manual and any 

 9        regional wetland supplement approved for use 

10        by the Corps.

11                     These manuals should be 

12        interpreted in a manner consistent with 

13        Corps' guidance.  The administrative code 

14        uses mandatory language offering no 

15        provision for deviation. 

16                     The Airpark AJD violates the 

17        manual procedure in multiple ways, making 

18        use of the AJD for permitting an error of 

19        law.  Next slide.  

20                     The AJD is defective for 

21        failure to follow Corps manual drought 

22        delineation procedures.  DEQ summarizes 

23        drought conditions were brought up in the 

24        public comments, but conveniently fails to 

25        summarize the point made in comments.  The 
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 1        manual delineation procedures for drought 

 2        weren't followed.  The Atlantic Coast 

 3        supplement states, for delineation in a 

 4        drought, an area with both hydric soil and 

 5        hydrophytic vegetation is a wetland.

 6                     Data point 6 and 8 found 

 7        during a drought to possess both hydric soil 

 8        and hydrophytic vegetation per the manual 

 9        are wetlands.  Next slide. 

10                     The AJD classifies these data 

11        points as upland in violation of manual 

12        procedure.  The manual further states the 

13        site should be revisited during normal 

14        conditions to check for hydrology. 

15                     There was opportunity to 

16        evaluate in normal conditions, however, the 

17        Corps' delineator was restricted from doing 

18        so.  Therefore, per the manual, DP 6 and 8 

19        must be considered wetland and the AJD 

20        considered invalid.  Next slide. 

21                     Please note the manual 

22        procedure for periods with below normal 

23        rainfall is identical to drought procedure.  

24        The AJD deletes DP 2 identified by the 

25        applicant's delineator as a wetland data 
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 1        point proven by field examination to possess 

 2        all three wetland indicators.  DEQ cites the 

 3        Corps' flawed rationale, quote, DP 2 is 

 4        located in an area mapped as having Dunbar 

 5        fine sandy loam which can contain inclusions 

 6        of coxville. 

 7                     It is believed that DP 2 may 

 8        have been collected in a hydric soil 

 9        inclusion, end quote.  This explanation is 

10        full of weasel words, such as can, believed 

11        and may. 

12                     Weasel words are defined as 

13        words or statements that are intentionally 

14        ambiguous or misleading.  The Corps offers 

15        many words, but no evidence that DP 2 

16        actually lacks hydric soil. 

17                     The Corps memo explains the 

18        sole basis for the belief DP 2 may not 

19        contain hydric soil as use -- USDA NRCS soil 

20        surveys.  Next slide. 

21                     The substitution of soil 

22        survey data for field data violates Atlantic 

23        Coast supplement guidance, quote, soil 

24        survey information can be valuable for 

25        planning purposes, but it's not site 
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 1        specific and does not preclude the need for 

 2        onsite investigation, end quote.  The Corps 

 3        substituted soil survey data for field data 

 4        contrary to the manual as the basis to 

 5        wrongfully delete DP 2 and two and a half 

 6        acres of associated impacts. 

 7                     DP 2 is just the largest area 

 8        reduced without documentation based on the 

 9        flawed use of soil survey information.  

10        Wetlands 8, 9, 10, 12, 13 and 35 were 

11        similarly eliminated and area 11 was 

12        substantially reduced in size by 

13        substitution of soil survey data for site 

14        specific data.  Next slide.

15                     The Corps delineator was 

16        restricted from examining the entire site 

17        after issues raised during the comment 

18        period, being limited to the former mosaic 

19        area. 

20                     Elaine Holley writes 

21        concerning the August 20 visit, quote, we 

22        had permission to review only the two mosaic 

23        areas of the site only, end quote.  If the 

24        Corps had access to the whole site as 

25        claimed, who limited assessment to the 


�                                                               251

 1        mosaic areas?  What were they afraid would 

 2        be found in non-drought conditions?  We may 

 3        never know who limited the scope of the 

 4        visit. 

 5                     We do know that failing to 

 6        evaluating DP 6 and 8 in normal conditions 

 7        is contrary to manual guidance.  To find the 

 8        delineation at the foundation of this permit 

 9        acceptable, you must find that soil mapping 

10        identified by the manual is unsuitable for 

11        delineations is more accurate than field 

12        data collected by experts.

13                     The wetland areas can be 

14        deleted contrary to procedure and without 

15        documentation.  The drought procedures 

16        outlined in the manual can be ignored and 

17        when given a chance to evaluate normal 

18        conditions, it's permissible to prevent that 

19        examination.

20                     The delineation is unsuitable 

21        for permitting under 9 VAC 25-210-45 causing 

22        under-counting of wetland areas, rendering 

23        the permit unlawful.  Failing to achieve 

24        sufficient mitigation resulting in no net 

25        loss of wetlands as mandatory under Virginia 
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 1        Code, therefore, the permit must be denied.  

 2        Next slide.  The proposed permit doesn't 

 3        account of de-watering impact.  The site 

 4        plan submitted by Wegmans showed de-watered 

 5        wetlands areas pre- and post-development.  

 6                     The drainage area calculation 

 7        shows these wetlands de-watered by 65%.  

 8        Wetland -- Wegmans proposes delaying 

 9        mitigation of these impacts by implementing 

10        monitoring.

11                     DEQ procedure states 

12        monitoring is used where there's only a 

13        potential for impact, not for certain 

14        impacts such as these.  

15                     The applicant claims a 

16        restrictive clay layer maintains hydrology 

17        by precipitation alone.  This is impossible.  

18        Water can't collect on a slope.  These 

19        sloped wetlands need flow from the site 

20        interior to maintain hydrology.

21                     DEQ congratulates themselves 

22        for identifying other wetlands de-watered 

23        40% as entirely impacted.  The applicant 

24        specified 40% de-watering in their 

25        proportional approach that was ultimately 


�                                                               253

 1        denied.  It's arbitrary and capricious for 

 2        DEQ to find wetlands destroyed by 40% 

 3        de-watering, but sloped wetlands aren't 

 4        destroyed when de-watered by 65%. 

 5                     Why would Wegmans, with DEQ's 

 6        blessing, delay identifying impacts?  The 

 7        obvious answer is to hide impacts from 

 8        alternatives analysis.

 9                     If all impacts were included, 

10        Wegmans' preferred site ranks worst by a 

11        wide margin in environmental damage among 

12        the sites evaluated.  Next slide.  Let's 

13        evaluate the alternatives analysis.

14                     DEQ procedure states, quote, 

15        the practical alternatives test relative to 

16        the availability of sites should be 

17        conducted at the time an applicant enters 

18        the market for a site, instead of the time 

19        it applies for a permit, end quote.

20                     All sites evaluated are thus 

21        considered available for alternatives 

22        analysis purposes.  Next slide.  DEQ 

23        procedure concerning practicability due to 

24        cost, quote, the determination of what 

25        constitutes an unreasonable expense to 
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 1        generally consider whether the cost is 

 2        substantially greater than the cost normally 

 3        associated with a particular type of project 

 4        under consideration, end quote. 

 5                     And quote, staff should 

 6        consider whether the project costs would be 

 7        substantially greater than the costs 

 8        normally associated with a particular type 

 9        of project, end quote. 

10                     The alternatives analysis is 

11        project-type specific, not applicant or 

12        industry specific.  The Board packet states, 

13        quote, as stated in the Section 404 (b) (1) 

14        guidelines, practicable alternatives are 

15        those that are available and capable of 

16        being done after taking into consideration 

17        cost, existing technology and logistics in 

18        light of overall purpose, end quote. 

19                     Please note that LEDPA 

20        considers the entire project scope.  A site 

21        must be, one, available at market entry, 

22        two, not represent an unreasonable cost in 

23        comparison to normal projects of the same 

24        type be capable of being done.  Next slide.  

25        DEQ's summary devotes extensive verbiage to 
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 1        items DEQ and the applicant identify as 

 2        irrelevant.  The applicant provided myriad 

 3        false statements and analysis meant to make 

 4        alternatives appear falsely non-practicable.  

 5        I believe this is smoke and mirrors meant to 

 6        muddy waters which are actually quite clear.  

 7                     DEQ's summary states, quote, 

 8        the applicant provided information 

 9        indicating that all sites evaluated met the 

10        purpose and need of the project and were 

11        considered practicable taking into 

12        consideration logistics and existing 

13        technology. 

14                     However, the applicant's 

15        revised LEDPA analysis concluded that the 

16        alternative sites were not practicable based 

17        on costs, end quote. 

18                     And quote, DEQ concurred that 

19        even though construction of the project on 

20        some of the alternative sites would result 

21        in fewer estimated surface water impacts, 

22        the sites were not practicable based on 

23        costs, end quote.  DEQ analysis states all 

24        sites developed met the purpose and need.  

25        The fact sheet defines project need, quote, 
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 1        to develop a new regional distribution 

 2        center that can serve current and planned 

 3        stores in the Mid-Atlantic in a logistically 

 4        responsible and cost-efficient manner, end 

 5        quote. 

 6                     DEQ confirms development of 

 7        all sites can serve in a cost-efficient 

 8        manner.  This should be case closed.  All 

 9        sites are practicable, pick alternative four 

10        -- or three -- the least environmentally 

11        damaging site and build it there.

12                     Yet DEQ makes a contradictory 

13        claim that these sites are not practicable 

14        due to costs.  The logical gymnastics DEQ 

15        engages in to recommend approval of this 

16        permit is staggering. 

17                     The fact that Airpark's far 

18        from least environmentally damaging isn't in 

19        dispute.  The applicant's data shows the 

20        preferred site tied for second most 

21        environmental damage.

22                     If the delineation was done 

23        correctly and all impacts counted, the 

24        preferred site would be the most damaging by 

25        a wide margin.  Our discussion of 
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 1        alternatives focuses on the remaining area 

 2        in dispute, practicability due to costs.  

 3        Next slide.  Let's evaluate alternative 

 4        three.  

 5                     Archie Cannon, which impacts 

 6        30 times less wetland acres than Airpark.  

 7        The applicant's chart shows development cost 

 8        above land purchase price of $371,000.00 

 9        compared to the development cost above land 

10        price for Airpark at $1.8M. 

11                     Non-land related costs for 

12        Airpark are $1.4M or five times higher than 

13        site three.  The only cost the applicant 

14        claims makes site three more expensive is 

15        the government-assessed fair market property 

16        value. 

17                     The Code governing 

18        alternatives analysis makes clear a site is 

19        only not practicable if it represents an 

20        unreasonable cost burden upon the applicant.  

21                     It's possible -- it's 

22        impossible that fair market value of land 

23        assessed by the government is an 

24        unreasonable cost.  The definition of fair 

25        market value is the reasonable cost of an 
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 1        item.  The applicant affirms site three is 

 2        practicable.  An email provided to DEQ by 

 3        Wegmans outlines a proposal to Ashland for 

 4        development of site three, quote, we are 

 5        putting forward this proposed approach which 

 6        we hope will address the town's concerns 

 7        while allowing us to move forward with our 

 8        project, end quote.

 9                     Going on to specify, quote, we 

10        intend to purchase a smaller portion of the 

11        property than what was originally proposed, 

12        end quote.  Next slide. 

13                     In the same email, Wegmans 

14        affirms the willingness to develop site 

15        three stating in November of 2020 -- post 

16        DEQ public hearing -- quote, here is the 

17        correspondence I have from Nora spelling out 

18        what we were prepared to do and some of the 

19        associated costs, end quote. 

20                     Wegmans describes development 

21        of this site four as -- or three as what we 

22        were prepared to do.  How can the applicant 

23        be prepared to develop a site while 

24        simultaneously claiming the site isn't 

25        practicable?  Wegmans clearly knew the 
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 1        assessed value of the site when they said 

 2        they were prepared to build there.  The 

 3        assessed value, therefore, can not be an 

 4        unreasonable cost now.  Next slide.

 5                     Further showing site three is 

 6        practicable, Timmons -- Wegmans' agent for 

 7        this application -- filed a JPA spring of 

 8        2020 for development of site four as a 2.7M 

 9        square-foot distribution center that impacts 

10        less than an acre and 140 linear feet of 

11        stream. 

12                     Scannell ultimately chose not 

13        to purchase this project and the site's 

14        currently available.  Timmons and Scannell 

15        clearly know site three is practicable as a 

16        distribution center.

17                     Wegmans' agent Timmons can't 

18        argue that site three is practicable as a 

19        distribution center for Scannell while 

20        claiming it isn't practicable for Wegmans.  

21                     Remember, alternatives 

22        analysis is type-specific, not industry- or 

23        applicant-specific.  Next slide.  Evaluating 

24        alternative four, Graymont, impacting 15 

25        times less wetland acres than Airpark, the 
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 1        applicant claims site three is not 

 2        practicable due to no reason other than 

 3        cost.  This is verifiably false.  This isn't 

 4        my analysis, nor my opinion.

 5                     It's an incontrovertible fact 

 6        that site four is practicable as a 

 7        distribution center.  The test for 

 8        practicability is capable of being done.  

 9                     The best way to prove 

10        capability being done is to do it.  That's 

11        what happening today as we speak.  Becknell 

12        has broken ground on a 1.2M square-foot 

13        distribution center on site four.  

14                     Alternatives analysis is not 

15        industry or application specific to project 

16        type-specific.  It being a grocery 

17        distribution center is an industry-specific 

18        designation, not a type-specific 

19        designation. 

20                     If site three is practicable 

21        for Becknell as a distribution center of the 

22        same size and scope, it's practicable for 

23        Wegmans.  I want to be clear that while site 

24        four is not currently available, DEQ 

25        procedure backed by case law states that 
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 1        availability is determined at time of market 

 2        entry.  Site four was available to Wegmans 

 3        at market entry and must be considered 

 4        available as alternatives analysis purposes.  

 5                     DEQ's finding of 

 6        non-practicability of site three due to cost 

 7        is unquestionably proven false by the 

 8        development of site four as a grocery 

 9        distribution center by Becknell.

10                     The permit must be denied 

11        because Airpark is not the least 

12        environmentally damaging practicable 

13        alternative as required by law in order to 

14        issue the permit.

15                     Lastly, let's talk about 

16        environmental justice with emphasis on 

17        justice.  Justice in basic form means laws 

18        are followed.  Justice means human citizens 

19        get as much consideration and fair treatment 

20        as corporate citizens.  

21                     DEQ prepared and recommended 

22        for approval a permit which is contrary to 

23        fact and law.  DEQ placed economic 

24        development over a historic community named 

25        Brown Grove.  DEQ hopes, like many past EJ 
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 1        communities, the folks of Brown Grove won't 

 2        be able to bear the financial admission 

 3        price for justice. 

 4                     DEQ hopes this fraudulent 

 5        permit gets approved and Brown Grove can't 

 6        afford the tens or hundreds of thousands of 

 7        dollars in legal fees to have the courts 

 8        provide justice where DEQ failed. 

 9                     Justice shouldn't cost 

10        hundreds of thousands of dollars and only be 

11        available to the rich or powerful.  Justice 

12        is afforded to all by the Constitution of 

13        this great country.

14                     If laws and procedures must be 

15        violated to issue a permit, that permit is 

16        unjust.  However, DEQ made a miscalculation.  

17        Unlike past EJ communities, it isn't only 

18        Brown Grove in this fight for justice. 

19                     I personally stand with Brown 

20        Grove.  460 commenters, 42 groups, 5,000 

21        petition signers in surrounding communities 

22        stand with Brown Grove.  SCLC, the NAACP, 

23        the Chesapeake Bay Foundation and League of 

24        Conservation Voters stand with Brown Grove.  

25        Members of the Virginia General Assembly 
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 1        stand with Brown Grove.  I strongly believe 

 2        Brown Grove will achieve justice.  The 

 3        question is whether the State Water Control 

 4        Board will exercise their authority, 

 5        independence and good judgment today by 

 6        denying this permit, thereby delivering 

 7        justice under the law for Brown Grove. 

 8                     If the permit is approved, 

 9        Brown Grove and those who stand will them 

10        will be forced to obtain justice through the 

11        courts at great cost, as Union Hill was 

12        forced to do. 

13                     The Water Control Board is the 

14        independent decision-maker regarding 

15        permits.  Not DEQ, not Secretary Strickler 

16        and not Governor Northam. 

17                     I urge the State Water Control 

18        Board to provide justice today for Brown 

19        Grove and deny the Wegmans Distribution 

20        Center permit for failure to comply with the 

21        laws governing the issuance of a VWP permit.  

22        Thank you.    

23                 

24                 MS. WOOD:  Thank you.  Cindy -- 

25                 


�                                                               264

 1                 MS. BERNDT:  The next -- yeah, the 

 2        next speaker is Kathy Woodcock, and she has 

 3        nine minutes.  But we don't see her on the 

 4        webinar.  

 5                 

 6                 MS. TRETINA:  No, she is not.

 7                 

 8                 MS. BERNDT:  She's still not there.  

 9        All right.  So we will move on then to 

10        Weedon Cloe.  And he has 12 minutes.  

11                 

12                 MR. CLOE:  Can you hear me?

13                 

14                 MS. BERNDT:  Yes, sir.

15                 

16                 MR. CLOE:  Hello?  All right.  

17        Super.  Madame Chair and members of the 

18        State Water Control Board, good afternoon 

19        and thank you for the opportunity to speak.  

20                     My name is Weedon Cloe and I'm 

21        a resident of Forest Lake Hills located in 

22        the Ashland district of Hanover County, 

23        adjacent to the proposed Wegmans 

24        Distribution Center site.  I've worked at 

25        the local and regional level as a water 
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 1        quality professional for over 26 years, and 

 2        I'm a professional wetlands scientist.  I'm 

 3        speaking today to respectfully request 

 4        denial of Virginia Water Protection permit 

 5        19-2036 that would allow for the filling of 

 6        almost 15 acres of wetlands and 

 7        jurisdictional ditches on the proposed 

 8        distribution center site. 

 9                     I would like to address four 

10        salient points related to this project.  

11        Many are already mentioned in detail by 

12        others. 

13                     First, if approved, this 

14        project will result in the largest 

15        destruction of wetlands in the State of 

16        Virginia outside of the greater Hampton 

17        Roads/Virginia Beach area. 

18                     A review and summary of 

19        wetlands impacts greater than 10 acres over 

20        the past five years in the State of 

21        Virginia, as provided by DEQ via FOIA 

22        requests, demonstrated that the impacts of 

23        this project would be approximately five 

24        acres greater than those realized by the 

25        2016 Niagara Bottling plant project in 
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 1        Chesterfield County, the largest wetland 

 2        impact to date in Central Virginia.  I 

 3        recall that project and an unofficial 

 4        affirmation that future projects in the 

 5        region would not result in the destruction 

 6        of wetlands greater than 10 acres.

 7                     It is concerning that 

 8        increasing and precedent-setting wetland 

 9        impacts in Central Virginia of this 

10        magnitude are even being considered, 

11        especially when avoidance can be achieved by 

12        responsible site selection and/or project 

13        site design.

14                     My second point is that -- 

15        speaks to the one outstanding issue related 

16        to the original delineation.  And that's the 

17        nature of wetland data point two and how it 

18        relates to the separation of wetland number 

19        nine -- which is impact seven -- and wetland 

20        13 -- which is the hammerhead wetland, 

21        impact six. 

22                     In the original RK&K 

23        delineation, DEQ identified being located 

24        within a larger contiguous wetland, yet its 

25        precise location remains absent on any 
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 1        delineation exhibit to date.  Coordinates 

 2        provided place it in the general area 

 3        between wetland impact seven and six. 

 4                     This omission was explained or 

 5        justified as the data point being located 

 6        outside areas depicted by USDA Natural 

 7        Resources Conversation Services soil survey 

 8        as being hydric soils.

 9                     However, the site-specific 

10        characterization clearly asserted hydric 

11        soils were and are present.  As all three 

12        wetland parameters were observed, 

13        documentation and data exists supporting the 

14        conclusion that the two wetlands are 

15        hydrologically connected, and as a result, 

16        should be accounted for as one contiguous 

17        body with appropriate mitigation taken for 

18        the impact that would be realized by 

19        proposed development.

20                     There are concerns about the 

21        regulatory effects of omitting an empirical 

22        measurement and relying on generalized soil 

23        maps and contour lines in an area of little 

24        to no topographic relief to support a 

25        convenient hypothesis.  The use of 
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 1        generalized soil surveys and other 

 2        geographic or topographic elements are 

 3        useful, particularly in reconnaissance level 

 4        mapping exercises. 

 5                     But they should not be relied 

 6        upon for explaining away an onsite observed 

 7        and documented data.  In addition, the 

 8        topographic contours used to refine the 

 9        wetland extent, based upon fill types, are 

10        almost imperceptible as the site is flat 

11        with relief differentials of one foot or 

12        less throughout the area around these two 

13        wetlands, if not most of the site itself.  

14                     At a minimum, supplemental 

15        data points should've been collected and 

16        assessed to unequivocally support the 

17        hypothesis that the area is not a wetland.  

18                     Based on the multiple issues 

19        surrounding the evaluation of onsite 

20        wetlands since the inception of this 

21        project, such as the inappropriately applied 

22        mosaic methodology, the delineation in dry 

23        conditions, data omissions and map-based 

24        boundary adjustments, a full delineation of 

25        the onsite wetlands during normal conditions 
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 1        is merited.  My third point is, on February 

 2        9th, 2021 I had the opportunity to visit a 

 3        portion of the wetlands that connect onto 

 4        the northern extent of the distribution 

 5        center site, near what's depicted as wetland 

 6        impacts 3-A and 3-B.

 7                     The wetlands visited were 

 8        located on private property and permission 

 9        was granted by the landowner to access the 

10        area. 

11                     At this site, we walked 

12        through a palustrine forested wetland fully 

13        inundated and representative of a 

14        transitional coastal plain Piedmont wet flat 

15        wood system, following the wetland to the 

16        property line of the distribution center 

17        site parcel.

18                     What we observed was 

19        consistent with what is described 

20        historically as a slash.  In fact, Virginia 

21        historical marker E105 at the adjacent 

22        intersection of Sliding Hill Road and 

23        Ashcake and Peaks Roads speaks to the nature 

24        of the overall area.  This marker, related 

25        to the nearby and still existing 18th 
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 1        century slash church in the median area 

 2        states, and I quote, slash church's location 

 3        next to a swampy woods, a flash in 18th 

 4        century terms, gave it its name. 

 5                     Throughout this area, we 

 6        observe filamentous algae demonstrating a 

 7        flow regime towards the Wegmans site, 

 8        sphagnum moss throughout the system and we 

 9        recovered several animals indicative of long 

10        standing water.  

11                     Among these animals were well-

12        developed marble salamander larvae along 

13        with amphibian associated with seasonally 

14        flooded areas, and numerous semi-aquatic 

15        invertebrates, such as oligochaetes and 

16        amphopods.

17                     We also noted hydric soils 

18        throughout the system to include the more 

19        drier areas where the water table was within 

20        eight inches of the surface and that was 

21        throughout. 

22                     All observations indicated a 

23        fully functioning and high quality wetland 

24        ecosystem, projecting well onto the site.  

25        And based upon what we saw, I would venture 
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 1        to hypothesize that the structure and 

 2        function of the wetlands interior to the 

 3        Wegmans Distribution Center are identical to 

 4        those observed earlier this month.  

 5                     Finally, having worked in the 

 6        community development arena from the public 

 7        sector perspective for most of my career, 

 8        I've had the opportunity to review countless 

 9        projects. 

10                     And while I've understood and 

11        contributed to the ecological portions of 

12        these endeavors, I have not until fully 

13        recently appreciated the serious societal 

14        implications that exist and can arise.  

15                     Siting of a large and arguably 

16        and curtrusive [phonetic] center within and 

17        adjacent to a vibrant community founded by 

18        emancipated peoples and continuing to exist 

19        despite historic fragmentation is 

20        irresponsible at best. 

21                     Arguably, while some outreach 

22        to the Brown Grove community has occurred, 

23        the degree of this outreach -- considering 

24        the scale of the project -- and the larger 

25        community involvement during the public 
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 1        comment process can only be characterized as 

 2        minimal.  Furthermore, the contention that 

 3        this project is somehow exempt from the full 

 4        oversight of the relatively new Virginia 

 5        Council on Environmental Justice simply by 

 6        being -- by benefit of being initiated a few 

 7        months prior to its creation or being -- you 

 8        know, or by being an individual case is 

 9        contrary to the very reason the council was 

10        established in the first place.

11                     If any project met the 

12        conditions for fully investigating impacts 

13        in environmental justice communities, this 

14        is the one. 

15                     To summarize, it's my opinion 

16        that the siting of this project on this 

17        tract of land will result in one of the most 

18        significant impacts to natural and cultural 

19        resources in the Commonwealth.  

20                     The degree to which the 

21        applicant has pursued the site in question 

22        is remarkable given the availability and 

23        potentially relative ease of permitting of 

24        alternative tracts of land in Central 

25        Virginia.  I respectfully request denial of 
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 1        this permit.  Thank you for the opportunity 

 2        to comment.  And please let me know if you 

 3        have any questions.  

 4                 

 5                 MS. BERNDT:  Okay.  Mr. Chairman -- 

 6        I mean, Madame Chair, sorry.  The next 

 7        speaker is Jonathan Gendzier.  And he has 15 

 8        minutes.  

 9                 

10                 MR. GENDZIER:  Hello, am I coming 

11        through clearly?

12                 

13                 MS. BERNDT:  Yes, sir.

14                 

15                 MR. GENDZIER:  Okay, thank you.  

16        Chair Wood, members of the Board, thank you 

17        for the opportunity to address you today.  

18        My name is Jonathan Gendzier and I'm a 

19        lawyer with the Southern Environmental Law 

20        Center.  

21                     And today I offer these 

22        remarks on SCLC's own behalf.  The proposed 

23        facility would impact nearly 15 acres of 

24        wetlands, destroying most of that acreage 

25        and would be located on land that is part of 
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 1        the historic African-American community of 

 2        Brown Grove.  Brown Grove was founded in the 

 3        Reconstruction Era by a freed woman named 

 4        Caroline Dobson Morris. 

 5                     And I expect you'll hear from 

 6        a number of community members today, many of 

 7        whom are her descendants.  The proposal 

 8        before you is flawed and inadequate and it 

 9        could be denied.

10                     I am respectfully asking you 

11        today to defer decision until DEQ, the Board 

12        and the public have the benefit of a more 

13        complete set of facts about alternatives, 

14        impacts and environmental justice. 

15                     And until DEQ has had the 

16        opportunity to more fully engage and include 

17        the Brown Grove community in its decision-

18        making. 

19                     Ongoing processes at the US 

20        Army Corps of Engineers will generate 

21        additional important information about 

22        alternatives and impacts, including 

23        environmental justice impacts.  

24        Specifically, as has been mentioned, the 

25        Corps announced in January in letters to 
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 1        Mr. French and to Ms. Bonnica Cotman that it 

 2        will conduct an environmental assessment for 

 3        the proposal pursuant to the National 

 4        Environmental Policy Act.

 5                     This will also involve 

 6        additional public process and input.  These 

 7        facts are relevant to questions before the 

 8        Board today.  

 9                     Is the selected site and 

10        project configuration the least 

11        environmentally damaging practicable 

12        alternative as required by the Clean Water 

13        Act and the State Water Control law?

14                     Has DEQ fulfilled its duty as 

15        set forth in the Virginia Environmental 

16        Justice Act and HB 1162, both enacted into 

17        law last year to promote and further 

18        environmental justice, and to ensure its 

19        carried out, and to meaningfully involve the 

20        Brown Grove community in its decision-

21        making? 

22                     On the facts and the public 

23        and agency process before the Board today, 

24        neither question can be answered in the 

25        affirmative.  And the Board can not, at this 
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 1        time, determine that the proposed activity 

 2        is, quote, consistent with the provisions of 

 3        the Clean Water Act and the State Water 

 4        Control law as provided for in Virginia Code 

 5        Section 62.1-44.15:20, Subsection B. 

 6                     So I'd like to address the -- 

 7        the issue of alternatives.  Wegmans has not 

 8        adequately demonstrated to DEQ that its 

 9        proposed project site and design are the 

10        LEDPA. 

11                     Other suitable sites may exist 

12        and there are substantial questions about 

13        both on and offsite impacts at the selected 

14        site. 

15                     Significant new application 

16        materials regarding costs of the assessed 

17        alternative sites came to light after the 

18        close of the public comment period. 

19                     The federal 404 (b) (1) 

20        guidelines provide that no discharge of 

21        dredged or fill material shall be permitted 

22        if there is a practicable alternative to the 

23        proposed discharge with less adverse impact 

24        on the aquatic ecosystem, as long as the 

25        alternative does not have other significant 
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 1        adverse environmental consequences.  The 

 2        guidelines also state that the degradation 

 3        or destruction of special aquatic sites, 

 4        such as filling operations in wetlands, is 

 5        considered to be among the most severe 

 6        environmental impacts. 

 7                     And so as stated by the 

 8        federal district court for the District of 

 9        Maryland in the case Shoreline Associates v. 

10        Marsh -- which is 555 F. Sup. 169 at 179 to 

11        180 -- to -- excuse me, 179 to 80.  And that 

12        -- that case was later affirmed by the 

13        Fourth Circuit.  

14                     To meet its burden, the 

15        applicant has to demonstrate why it is 

16        necessary for the development to be, quote, 

17        located on the wetlands rather than the 

18        uplands, except for its preference to build 

19        on the wetlands, end quote. 

20                     So the DEQ may not, itself, 

21        have the expertise to independently assess 

22        all of the applicant's claims.  The high 

23        level of deference that has been given to 

24        the applicant's claimed geographical and 

25        other constraints, including site design, 
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 1        without more information does not support a 

 2        finding that the impacts are unavoidable.  

 3        I'm concerned that this deference can have 

 4        the affect of tending to give a constructive 

 5        presumption of no available alternatives for 

 6        a non-water dependent activity, although the 

 7        LEDPA analysis has been undertaken. 

 8                     This runs the risk of eroding 

 9        the incentive for developers to avoid 

10        selecting wetlands when they could choose an 

11        alternative upland site or further avoid 

12        onsite wetlands. 

13                     The basis for ruling out other 

14        sites outside of Hanover County or 

15        additional sites in Hanover County -- 

16        outside of the three-mile distance from I-95 

17        -- should be available to the Board and to 

18        the public.  

19                     So Wegmans has failed to meet 

20        its burden to demonstrate that no less 

21        harmful practicable alternatives exist.  And 

22        -- and now I'd like to briefly address 

23        environmental justice as well.  As members 

24        of the Brown Grove Community will, no doubt, 

25        themselves tell you, their community has 
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 1        been subject for decades to a steady 

 2        encroachment by commercial and industrial 

 3        development.  Brown Grove has been told in 

 4        the past that the community does not exist, 

 5        and that the community has no say. 

 6                     In your Board brief, DEQ 

 7        summarizes its efforts to engage the Brown 

 8        Grove community in the decision-making 

 9        process and refers to future policy changes 

10        at DEQ, with consideration and 

11        implementation of recommendations made by a 

12        consultant last October. 

13                     Now DEQ may believe that it 

14        has already gone beyond its typical past 

15        practice and that might be right.  But I 

16        think that misses the bottom line that the 

17        sum total of the public process, so far, in 

18        this permitting action has not meaningfully 

19        involved the Brown Grove community in the 

20        decision-making. 

21                     Those future efforts to engage 

22        environmental justice communities will come 

23        too late for Brown Grove.  To my knowledge, 

24        the only environmental justice information 

25        DEQ has from the applicant is a summary of a 
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 1        meeting with some Brown Grove Church members 

 2        a year ago, and a print-out of EPA's 

 3        EJSCREEN screening tool.  That tool misses 

 4        Brown Grove's existence.  And it missed the 

 5        Union Hill community's existence, too.

 6                     In a -- in a presentation to 

 7        the Association of Clean Water Agencies last 

 8        August, Jeffery Steers -- on DEQ's staff -- 

 9        noted that EJSCREEN doesn't define 

10        neighborhoods. 

11                     And in that same presentation, 

12        he noted that DEQ has had an EJ coordinator 

13        since 2007.  So I am curious whether that 

14        person was involved here.  Late last summer, 

15        the Army Corps asked Wegmans to reassess 

16        alternatives and to include environmental 

17        justice as a consideration. 

18                     To my knowledge, if that was 

19        ever done, DEQ does not have it and the 

20        public does not have it.  That's the kind of 

21        information that DEQ, the Board and the 

22        public could use to more fully understand 

23        the environmental justice implications of 

24        this project.  And that's the kind of 

25        information that should be developed in the 
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 1        Corps' environmental assessment process.  

 2        The Fourth Circuit Court of Appeals said in 

 3        the Friends of Buckingham case, overturning 

 4        the Air permit for the Buckingham Compressor 

 5        Station in Union Hill, that environmental 

 6        justice is not just a box to be checked.  

 7                     And that's the spirit I hope 

 8        that DEQ can bring to promoting 

 9        environmental justice and meaningfully 

10        involving Brown Grove as the law requires.  

11                     Finally, it's important to 

12        highlight that pursuant to the Code of 

13        Virginia -- and this is the same section, 

14        62.1-44.15:20, subsection D. 

15                     The issuance of this permit 

16        constitutes certification under Clean Water 

17        Act Section 401 of the federal Clean Water 

18        Act Section 404 permit for the project.

19                     But certifying that a federal 

20        permit will not violate State water quality 

21        requirements before that federal permit 

22        exists in any form, and before the federal 

23        agency has completed its factual development 

24        and public process is putting the cart well 

25        before the horse.  And this idea is not 
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 1        without precedent.  Last December in a 

 2        letter to the Army Corps providing Section 

 3        401 water quality certifications of a number 

 4        of proposed nationwide permits, 

 5        Ms. Davenport noted that, quote, providing 

 6        Section 401 WQC, or water quality criteria, 

 7        decisions for proposed NWPs and conditions 

 8        is unprecedented, end quote.

 9                     In the -- in the past, quote, 

10        Virginia has had this opportunity after the 

11        NWPs, and to a great extent, the associated 

12        conditions were finalized, end quote.  So 

13        respectfully, I would like to ask that the 

14        Board please not approve the proposed permit 

15        today. 

16                     9 VAC 25-210-50 subsection B-1 

17        says that no VWP permit shall be issued 

18        where the proposed activity or the terms or 

19        conditions of the VWP permit do not comply 

20        with State law or regulations. 

21                     And instead, I would ask that 

22        DEQ -- or that the Board, excuse me -- that 

23        the Board ask DEQ to re-engage the Brown 

24        Grove community and the public to re-assess 

25        and augment the flawed alternatives analysis 
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 1        presented to you today, and to benefit from 

 2        the additional factual development and 

 3        public process -- especially on alternatives 

 4        and impacts that will be forthcoming at the 

 5        Army Corps of Engineers.  Thank you very 

 6        much.

 7                 

 8                 MS. BERNDT:  Next speaker is Kathy 

 9        Woodcock.  I believe she's on now.  She was 

10        there, she just was under a different name.  

11                 

12                 MS. WOODCOCK:  Good afternoon.  Can 

13        you hear me?

14                 

15                 MS. BERNDT:  Yes, ma'am.

16                 

17                 MS. WOODCOCK:  Thank you very much.  

18        Good afternoon, Board members.  My name is 

19        Kathy Woodcock.  My husband and I live on 

20        small farm on Ashcake Road in the Brown 

21        Grove community, directly across the street 

22        from the proposed Wegmans Distribution 

23        Center.  Thank you for your careful 

24        consideration of this matter and for the 

25        opportunity to comment today.  There are so 
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 1        many people speaking out on this call today 

 2        because there are so many issues with the 

 3        proposed location and so many errors have 

 4        been made in the process. 

 5                     There are errors of law and 

 6        procedure, errors with submission by the 

 7        applicant and errors of omission of many of 

 8        the public's well documented concerns.

 9                     Some of the people speaking 

10        today are experts in their field, others are 

11        concerned members of the community that this 

12        proposed massive distribution center would 

13        overtake. 

14                     I myself have learned more 

15        about wetlands, environmental protection 

16        policy and permitting in the past 14 months, 

17        since Wegmans' intent was announced, than I 

18        ever thought possible or necessary to a 

19        private citizen. 

20                     I have sadly learned more 

21        about the historic and ongoing impacts of 

22        environmental injustice, while others in my 

23        community have known it all too well for all 

24        too long.  I have learned that the public's 

25        voice -- both that of the experts and of the 
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 1        laymen -- is critical to the process.  And 

 2        that we must scrutinize the process in order 

 3        to hold the applicant, regulatory agencies 

 4        and government bodies to abide by both 

 5        policies and law.  

 6                     But we, the public, must 

 7        regulate the regulator.  I appreciate the 

 8        truth submitted and acknowledged through the 

 9        public's urging throughout this process. 

10                     I appreciate that the Corps of 

11        Engineers reversed its flawed wetlands 

12        mosaic designation and increased the impact 

13        by almost 250% after the public repeatedly 

14        pointed out that it did not follow its own 

15        policy. 

16                     I appreciate that the 

17        applicant, having initially and vehemently 

18        denied it, now acknowledges the existence of 

19        the historic Brown Grove School, after the 

20        public had to provide pictures of the 

21        remains that are visible to the naked and 

22        untrained eye.  I also appreciate that DEQ 

23        requested Wegmans revised its flawed LEDPA 

24        submission after the public uncovered $20M 

25        in incorrect costs applied to alternative 
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 1        sites.  All these revisions point to errors 

 2        throughout the process, and errors in 

 3        accepting the self-interested applicant's 

 4        submission with little attempt to 

 5        pro-actively ask critical questions and 

 6        verify that submission. 

 7                     They illustrate that the 

 8        public has asked these questions and found 

 9        the truth time and time again.  I remain 

10        concerned about the numerous additional 

11        issues the public has raised that remain 

12        addressed, questions that remain unanswered 

13        and the injustice to a community that 

14        remains ignored. 

15                     These additional truths demand 

16        to be acknowledged and addressed as well.  

17        The multiple missing wetlands data points, 

18        the disregard for additional onsite and 

19        offsite wetlands impacts, the fact that the 

20        applicant can not justify this site as the 

21        least environmentally damaging practicable 

22        alternative.  And that even as under-

23        represented today, the 15 acres of wetlands 

24        detraction that is far above any that has 

25        been approved in recent history.  I'm 
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 1        concerned that the applicant has -- that has 

 2        repeatedly been required to correct their 

 3        significant errors -- will be charged with 

 4        monitoring inevitable additional wetland 

 5        impact to the, at least, 15 additional 

 6        wetland acres on the site going forward.  

 7                     And that there are no 

 8        corrective actions once that habitat has 

 9        been destroyed.  I'm concerned that the 

10        public's right to comment on significant new 

11        information submitted has been denied and 

12        the Corps of Engineers has work yet to be 

13        done, with environmental justice responses 

14        still pending from Wegmans and a NEPA 

15        environmental assessment to be performed.  

16                     I'm concerned that the Board 

17        can not certify a permit that as yet is 

18        incomplete.  I'm also gravely concerned 

19        about the impact this facility would have on 

20        the quality of life for people in the 

21        surrounding homes and neighborhoods -- the 

22        human environmental quality.  You were 

23        provided a lot of information about the 

24        applicant's needs this morning, but not 

25        about the community around the site, the 
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 1        people who live here.  This site is 

 2        surrounded by homes, neighborhoods and 

 3        agricultural land.  These homes and people 

 4        are not on the map you've been presented.  

 5                     This is a quiet rural area 

 6        steeped in history.  This immense -- 

 7        eventually 1.7M square-foot, six-story tall, 

 8        24-hour a day, seven day a week facility 

 9        with its constant noise, significant around 

10        the clock traffic and ever present bright 

11        lights would destroy the rural and historic 

12        nature of this community.

13                     Questions raised about the 

14        impact on well water on which much of the 

15        community relies have not been answered.  

16        The 88 acres of buildings, roads and parking 

17        lots, along with the destroyed wetlands 

18        would exacerbate the already regular and 

19        dangerous flooding along windy, two-lane 

20        Ashcake Road which has no curves and few 

21        ditches. 

22                     And more often than not looks 

23        like Ashcake Lake rather than Ashcake Road.  

24        I'll add that there are no truck 

25        restrictions on Ashcake Road, adding to the 
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 1        safety and quality of life issue.  This 

 2        monstrosity would be the last straw in a 

 3        long line of industrial encroachment that 

 4        threatens to destroy the historic Brown 

 5        Grove community altogether. 

 6                     I urge you to require that 

 7        these many additional truths be acknowledged 

 8        as well.  And in doing so, reveal the over-

 9        arching truth -- that there are much greater 

10        impacts to the environment and to the 

11        community at stake here.  

12                     That this is not the least 

13        environmentally damaging alternative site.  

14        And that the whole truth of it is is that 

15        this is not an appropriate site for a 

16        facility of this size and scope at all.  I 

17        urge you to deny the permit.  Thank you 

18        again.

19                 

20                 MS. WOOD:  Thank you.

21                 

22                 MS. BERNDT:  The next speaker is 

23        Charles Morris.  And Mr. Morris has six 

24        minutes.  

25                 
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 1           (NOTE:  The Board members, staff and 

 2  participants noted that Mr. Morris' comments 

 3  experienced technical difficulties.  That which could 

 4  be was taken down is as follows:)

 5                 

 6                 MR. MORRIS:  Can you hear me?

 7                 

 8                 MS. WOOD:  Yes, sir.

 9                 

10                 MR. MORRIS:  Okay.

11                 

12                 MS. WOOD:  If you can speak a 

13        little bit, Mr. Morris.

14                 

15                 MR. MORRIS:  That's what I'll do.

16                 

17                 MS. WOOD:  That's better.

18                 

19                 MR. MORRIS:  All right.  Okay.  

20        Thank you, Board members and guests.  It is 

21        my -- excuse me.  Board members and guests.  

22        It is with a saddened heart that I come to 

23        you today through this circumstance.  My 

24        name is Charles Alfred Morris, retired Army 

25        sergeant of 27 years, great grandson of the 
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 1        freed slave, Caroline Dobson Morris, who 

 2        together with her husband -- Jefferson 

 3        Morris -- had 11 children.  They founded the 

 4        Brown Grove community.  

 5                     This is my response to the 

 6        proposed Wegmans' permit.  According to 

 7        Hanover [unintelligible] on the property -- 

 8        proposed property, Wegmans began in 1991.  

 9        Yet no notification to Brown Grove was given 

10        until January 2020. 

11                     That's 25 years before any 

12        notification.  Everything else was going on 

13        in the background, yet they didn't tell us 

14        anything until January 2020.  

15                     At our first meeting with the 

16        DEQ, we had many questions concerning 

17        poisonous diesel fumes, noise, and water 

18        pollution among them.  We also asked about 

19        the selection process.

20                 

21                 MS. WOOD:  Mr. Morris, you're 

22        breaking up a little bit.  Do you have a 

23        land line that you can call in on?

24                 

25                 MR. MORRIS:  No, I'll just speaker 
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 1        softer.

 2                 

 3                 MS. WOOD:  Because I think we 

 4        really -- we really want to hear you.  So -- 

 5                 

 6                 MR. MORRIS:  Okay.  Can you hear me 

 7        now?  I was just talking too loud.  And 

 8        water pollution, we asked about.  Who has 

 9        selected Brown Groves?  When was this done?  

10        Finally, we asked about the unmarked graves 

11        of our ancestors.

12                     What is going to happen with 

13        them?  Repeatedly DEQ said, this is not 

14        under our purview.  So if this is the case, 

15        what is our option? 

16                     Are we expected to wait for 

17        injury or death before some agency is called 

18        in?  Brown Groves was excluded from the 

19        decision-making.  And we received no 

20        meaningful say.  

21                     And the EPA should have an 

22        ongoing shared relationship whereby public 

23        needs [inaudible] the human cost and 

24        environmental justice can be met.  Further, 

25        this is a life changing event for us.  It's 
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 1        not a walk in the park.  Where is the 

 2        compassion, the fair treatment called for in 

 3        EJ. 

 4                     We pay our taxes, but why keep 

 5        Brown Groves out of the equation and into 

 6        the decision-making process?  Again, called 

 7        for fair treatment and a meaningful say.  

 8        Brown Groves did not receive any of this.  

 9                     Think about it.  This is 

10        America, in God we trust.  We should not 

11        stand for anything less.  Fair treatment and 

12        a meaningful say, that's all we ask instead 

13        of full steam ahead. 

14                     Stop and think again.  The 

15        noise, fumes of 4,000 trucks and cars.  The 

16        trucks drive in day and night, nonstop.  

17        Think of the shock and awe, children 

18        coughing, crying, nose bleeding.

19                     Imagine your children in the 

20        same situation, if DEQ and the EPA might 

21        have evaluated these problems beforehand.  

22        The Airpark knew and the same strategy being 

23        employed today was used to force out our 

24        Brown Groves' neighbors.  Homes are gardens 

25        are left.  The unmarked graves of our 
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 1        ancestors, I personally reported them to the 

 2        Corps in April 2020, to DEQ in June.  This 

 3        was not a seven-week thing as indicated in 

 4        the agenda. 

 5                     They had plenty of time make a 

 6        report.  During DEQ's first official 

 7        conference, Wegmans' attorney attempted to 

 8        refute my report.

 9                     He said, and I paraphrase, the 

10        old folks were sitting around talking about 

11        graves without any visual evidence.  The 

12        children had -- the children heard the story 

13        and that's what we have today. 

14                     He would seriously condemn the 

15        other speakers.  My family and I have seen 

16        bluebirds on the site for 20 years.  At 

17        least once a year, I saw those graves.  

18                     Since my report of 2020, entry 

19        restrictions were placed on the site -- the 

20        Corps said by the owner.  Even the Corps had 

21        certain restrictions for entry.  

22                     They basically did this 

23        because of another young man with me who was 

24        skilled in archeology.  I think they didn't 

25        want us to actually find the graves.  I 
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 1        couldn't believe it.  Brown Groves belongs 

 2        to a protected [inaudible], protected under 

 3        the provisions of Title VI of the Civil 

 4        Rights Act of 1964. 

 5                     No fair treatment and no 

 6        meaningful say equals discrimination.  Vote 

 7        no on the water permit.  Thank you.

 8                 

 9                 MS. WOOD:  Mr. Morris, we're still 

10        having a lot of trouble hearing you.  And -- 

11        and I've tried to extend your time just to 

12        -- to accommodate that.  

13                 

14                 MR. MORRIS:  Thank you.  That was 

15        -- that's all.

16                 

17                 MS. WOOD:  Okay.  I want to thank 

18        you for -- for your time and input.  And I 

19        understand --

20                 

21                 MR. MORRIS:  Thank you very much.

22                 

23                 MS. WOOD:  And I understand that -- 

24        that you have been meeting with folks from 

25        the Army Corps and others to -- to try to 
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 1        demark some of the historic resources within 

 2        the community.  Is that correct?

 3                 

 4                 MR. MORRIS:  That is true.  But 

 5        that was after -- maybe about six months 

 6        after I reported it.  

 7                 

 8                 MS. WOOD:  Yeah -- yeah.  Yes, sir.  

 9        I'm aware of that.  I just -- just wanted to 

10        -- to make sure that that -- what I had 

11        actually heard was that -- that some of 

12        those meetings had finally taken place, in 

13        terms of just -- it just takes a while.

14                 

15                 MR. MORRIS:  Yes.  Thank you so 

16        much.

17                 

18                 MS. WOOD:  Thank you.  

19                 

20                 MR. MORRIS:  You're welcome.

21                 

22                 MS. BERNDT:  Okay.  The next 

23        speaker is Pat Jordan.  And Pat has three 

24        minutes.

25                 
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 1                 MS. JORDAN:  Good afternoon.  My 

 2        name is Patricia Jordan.  And I am the 

 3        president of our local Hanover County NAACP.  

 4        Thank you all for allowing us the 

 5        opportunity to speak before you this 

 6        afternoon.  

 7                     And we come in opposition of 

 8        the issuance of the proposed permit because 

 9        of the disastrous impact it will have on the 

10        Brown Grove community.  

11                     It is our continuing view that 

12        there are numerous flaws in the proposed 

13        permits, including the permit before this 

14        Board today.  And there are more suitable 

15        locations for this project. 

16                     Now I wrote a presentation to 

17        give to you.  But in listening all day, I 

18        needed to change this.  I needed to address 

19        some of the environmental justice issues 

20        that have been brought forth.  

21                     I felt earlier that some of 

22        the presentation that was given may have 

23        been given by the Wegmans' representative 

24        instead of the DEQ or the people giving the 

25        presentation earlier.  And that is bothering 
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 1        to me.  So in that vein, I would like to 

 2        address the fact that were stated.  The 

 3        Mechanicsville Local goes out to everybody 

 4        and we advertise in the Mechanicsville Local 

 5        and the Free Press. 

 6                     The Free Press is a Richmond 

 7        paper, and it rarely comes to Hanover 

 8        County.  You have to go and find that.  The 

 9        Mechanicsville local is not a paper that you 

10        subscribe to, it comes to your home. 

11                     So those notifications, they 

12        may have seen and some may not have.  And 

13        they are not delivered to every home in 

14        Mechanicsville.  So we want to get that 

15        across that, no, notification did not get to 

16        all residents. 

17                     Our churches have been on 

18        lock down because of COVID.  And so, giving 

19        flyers and calling the pastor and say, can I 

20        give you these flyers to give out? 

21                     Well, who is he going to give 

22        them to?  Because there are no members at 

23        the church right now for them to hand to -- 

24        them to.  The elders in our community are 

25        not fluent with using Zoom and getting 
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 1        online for meetings such as this.  And so, 

 2        for them to have a say, that also is not a 

 3        way that we've been able to get a message, 

 4        get a word to them about what is going on.  

 5                     I also heard addressed earlier 

 6        the fact that, oh, yes, we're doing a lot on 

 7        Sliding Hill Road.  We're fixing that road.  

 8        But nothing was said about fixing Ashcake 

 9        Road.  

10                     Ashcake Road is the road right 

11        along where most of the Brown Grove 

12        community lives.  That road needs repair.  

13        And the traffic on that road is going to be 

14        impacted by the many cars going into the 

15        plant for the jobs.

16                     The trucks will be on Sliding 

17        Hill, but the employees will be coming in on 

18        Ashcake.  Thank you for the time.

19                 

20                 MS. WOOD:  Thank you, ma'am.  

21                 

22                 MS. BERNDT:  The next speaker is 

23        Diane Drake.  And Ms. Drake has nine 

24        minutes.  

25                 
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 1                 MS. WOOD:  Ms. Drake, are you 

 2        there?

 3                 

 4                 MS. TRETINA:  She's unmuted.  

 5        Ms. Drake, you need to unmute your mic.  If 

 6        you look on the webinar control panel, 

 7        you'll see a -- under the orange arrow, 

 8        you'll see a little mic symbol and it's red.  

 9                 

10                 MS. DRAKE:  Okay.

11                 

12                 MS. TRETINA:  Ms. Drake, I believe 

13        -- have you dialed in on the phone, too?  

14        Because you've got a lot of feedback.  

15        That's all we're hearing.

16                 

17                 MS. DRAKE:  Using my computer.

18                 

19                 MS. TRETINA:  We've got a 

20        tremendous amount of feedback.

21                 

22                 MS. DRAKE:  Okay.  Can you hear me 

23        now?

24                 

25                 MS. TRETINA:  Yes.
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 1                 MS. BERNDT:  That's much better.

 2                 

 3                 MS. TRETINA:  Go ahead with your 

 4        comments.

 5                 

 6                 MS. DRAKE:  Are you able hear me?

 7                 

 8                 MS. WOOD:  Yes, ma'am.  I don't 

 9        know if she can hear us.

10                 

11                 MS. TRETINA:  Ms. Drake?  We can't 

12        --

13                 

14                 MS. DRAKE:  I can't hear you.

15                 

16                 MS. TRETINA:  Oh.  Have you turned 

17        up the volume on your device -- your 

18        computer?  You've been hearing us all along, 

19        though?

20                 

21                 MS. BERNDT:  Marilee --

22                 

23                 MS. TRETINA:  I'm going to send her  

24        a message.

25                 
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 1                 MS. DRAKE:  Okay, I'm just -- I'm 

 2        just going to read my speech.  I just got a 

 3        text that you can hear me and I just can't 

 4        hear you.

 5                 

 6                 MS. WOOD:  Right.

 7                 

 8                 MS. DRAKE:  So good afternoon, 

 9        everyone.  My name is Diane Smith Drake, a 

10        proud African-American woman who grew up in 

11        the Brown Grove community for over 50 years 

12        in Hanover County, Virginia. 

13                     I have been a member of the 

14        Brown Grove Baptist Church on Ashcake Road 

15        for 58 years.  I have personally seen our 

16        neighborhood become over-burdened.  This is 

17        a known fact.  

18                     Everyone at this Board meeting 

19        who have done their homework should know the 

20        severe impact of being over-burdened by 

21        something.  In our case, it's a well 

22        established historic settlement where my 

23        enslaved ancestors lived, struggled, 

24        sacrificed, prayed and died for a better 

25        tomorrow for our families.  It's a community 
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 1        made up of mostly African-Americans whose 

 2        history and legacy matters, and was 

 3        traditionally told from one generation to 

 4        the next.  

 5                     I used to live on Lewistown 

 6        Road and would often walk safely with my 

 7        cousins to Ashcake Road, visiting family 

 8        members on Johnson Town and Egypt Road. 

 9                     We would even walk as far as 

10        Brown Grove Church.  Without a doubt, the 

11        encroachments today make it impossible.  

12        Walking safely on Ashcake and Lewistown Road 

13        is like a deer waiting to cross the road.  

14                     And you know how that can be.  

15        These are dangerous roads and it appears to 

16        be of no concern to the ones who could make 

17        them a safer and healthier place.  

18                     We all know, in past 

19        generations, people of color had no voice to 

20        debate or certainly did not challenge these 

21        things. 

22                     Some even today wish to keep 

23        our voices silent.  There have been many 

24        noted concerns from the Brown Grove 

25        community voices, and through written 
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 1        documents requesting to our local government 

 2        office in Hanover County.  Our attempts to 

 3        -- to be heard and acknowledged continue to 

 4        be the old pattern of hush. 

 5                     We have no right to speak.  

 6        But honestly, we all do.  So today, I -- 

 7        Diane Smith Drake -- speak proudly and 

 8        respectfully to you on behalf of my enslaved 

 9        great, great grandparents, Caroline Dobson 

10        Morris and Jeff -- Jefferson Morris and all 

11        their descendants. 

12                     It is also significant to 

13        mention I am overwhelmed with joy to witness 

14        and celebrate the blessings of 150-year-old 

15        historic church and community where my 

16        ancestors worshipped and lived. 

17                     The foundation of its 

18        existence clearly displayed their faith, 

19        love, sacrifices, struggles and praises.  

20        The church has always been the center of our 

21        community and a beacon light of hope to all 

22        mankind.  I recall many church homecomings, 

23        better known as big meetings or revival 

24        time, the third Sunday in August each year.  

25        Traditionally, family members who moved away 
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 1        or away working in other places came back to 

 2        celebrate community and worship together.  

 3        Also in acknowledgement of our ancestors, we 

 4        have celebrated church in the field for the 

 5        last 20 years on the Jackson property, 

 6        adjacent to Ashcake Road.

 7                     In memory of the old time 

 8        church worship and community unity, it has 

 9        attended -- been attended annually by 

10        hundreds of folks throughout Hanover County 

11        and beyond with different races, backgrounds 

12        and generations. 

13                     It has become a highly 

14        anticipated community event.  I give thanks 

15        to the visionary six men who started a 

16        church in a brush hobble in 1870. 

17                     In 1893, land was donated by 

18        descendants, Edwin and Martha Brown.  A 

19        wooden church was later built and then a 

20        frame church.  But sadly, both were 

21        destroyed by fire. 

22                     A two-room schoolhouse was 

23        used to worship and across the road from the 

24        previous churches.  Please note, this 

25        schoolhouse ruins are located on Ashcake 
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 1        Road, a parcel of land proposed for 

 2        development in the Wegmans' project.  My 

 3        closing focal points consist of the process 

 4        to right the wrong from previous generations 

 5        of industrial unfairness and a community 

 6        being taken advantage of from one degree of 

 7        challenges to the next.

 8                     Please know and recognize that 

 9        our humble beginnings definitely do not 

10        define our self worth.  And profit over 

11        people is surely not the answer. 

12                     You must also recognize, this 

13        is not a fly by night community.  Our 

14        history, our heritage run deep within our 

15        souls. 

16                     I would like to believe your 

17        families and your quality of life matters to 

18        you just as much.  Adding to that statement, 

19        our familiar and unmarked ancestors' graves 

20        will always be matters of our heart.

21                     It is morally wrong to disturb 

22        and remove them.  They were buried in Brown 

23        Grove to be among us and to remain part of 

24        our community with appropriate, decent 

25        setting.  Sure, a more advanced research 
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 1        tool must be used as a -- let me see -- a 

 2        more advanced research tool, such as a 

 3        ground-penerating [sic] radar is requested 

 4        for identifying possible burial areas and 

 5        any other building sites on the proposed 

 6        Wegmans' puzzle.

 7                     I would think this is what you 

 8        would expect for your family and loved ones, 

 9        too.  Finally, a Brown Grove -- as the Brown 

10        Grove speakers and those who oppose these 

11        permits continue to express their facts and 

12        concerns today, I kindly ask those of you 

13        who have the authority to respectfully 

14        change the hush pattern and just do the 

15        right thing. 

16                     There's another suitable 

17        location for Wegmans' warehouse and 

18        distribution center.  We -- we would all 

19        benefit from that.  

20                     It is my belief of wiping out 

21        an entire community's history, values and 

22        moral [unintelligible] will be looked upon 

23        as erasing our past to gain profits for your 

24        future.  Hear our voices, oh God, I pray.  I 

25        thank you for the opportunity to speak 


�                                                               308

 1        today.

 2                 

 3                 MS. WOOD:  Thank you, ma'am.

 4                 

 5                 MS. BERNDT:  Madame Chair, do you 

 6        want to take five minutes, or do you want to 

 7        keep going?  You've got a little over two 

 8        and a half hours left of public comment.  I 

 9        don't know if everybody wants to stretch for 

10        a minute.

11                 

12                 MR. LOFTON:  I need a break.

13                 

14                 MS. WOOD:  Everybody can stretch 

15        for a minute or two.

16                 

17                 MS. BERNDT:  Or two.

18                 

19                 MS. WOOD:  I'm inclined to keep 

20        going if it's two and a half hours.  That's 

21        putting us into 6:30, 7:00 o'clock.  So if 

22        you need to take a stretch, put your camera 

23        video -- turn your video off and stretch.

24                 

25                 MS. BERNDT:  Okay, then I will call 
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 1        the next person.  DeShanda Artis.  And 

 2        Ms. Artis has six minutes.

 3                 

 4                 MS. ARTIS:  Hello, can you hear me?

 5                 

 6                 MS. BERNDT:  Yes, ma'am.

 7                 

 8                 MS. ARTIS:  Hello.  My name is 

 9        DeShanda Artis, the great, great 

10        granddaughter of Jefferson and Caroline 

11        Morris.  And I am speaking in opposition of 

12        the Wegmans Distribution Center being built 

13        and ask that the permit is denied. 

14                     I'm a lifelong resident of 

15        Hanover County.  My mother is also a 

16        lifelong resident of Hanover County, and 

17        grew up and currently lives in the Brown 

18        Grove community. 

19                     And the proposed Wegmans' 

20        property will be within 50 feet of her 

21        property.  The increase of air pollution and 

22        traffic from additinoal cars and trucks and 

23        the changes to the water in the community 

24        that this project will bring is a concern.  

25        My mother grew up on the property where she 
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 1        currently lives and slowly her community and 

 2        home and being suffocated by industrial 

 3        development, figuratively and literally.  On 

 4        one side of the property will be Wegmans.  

 5                     On another side is the Hanover 

 6        County Airport, and a creek is on a third 

 7        side.  When growing up there, many people in 

 8        the neighborhood used to ride bikes on, or 

 9        walk down Ashcake Road to go to Brown Grove 

10        Church or to visit neighbors. 

11                     Now the amount of traffic has 

12        increased drastically because of the 

13        increase of industry in the community.  And 

14        due to safety concerns, no one bikes or 

15        walks the road in the community any longer.  

16                     This strips away the 

17        livelihood of the community and the ability 

18        to interact with one another.  The addition 

19        of Wegmans will only increase these 

20        concerns. 

21                     There are also concerns 

22        regarding flooding that will prevent my mom 

23        or cousins from being able to access their 

24        home or leave their home.  If flooding would 

25        occur, emergency services would not be able 
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 1        to gain access to my mother or cousins.  

 2        This is a major safety concern.  

 3        Additionally, there is a family graveyard.  

 4        If there is a death in our family, we will 

 5        not have access to the graveyard.

 6                     And that will put even more of 

 7        a financial and emotional burden on the 

 8        family to figure out how to plan for a 

 9        proper funeral and burial for our loved one.  

10                     In addition, there is a fear 

11        of what will be added to this water because 

12        of the industry, and how this will affect 

13        the quality of the water.  

14                     Also, how will this water 

15        affect the people and animals within the 

16        community?  My mother has health issues, 

17        including a hearing impairment.  And my 

18        cousin who lives with her is a disabled 

19        veteran.

20                     We are not sure of how the 

21        added industrial activity will affect their 

22        health, as well as the health of her 

23        grandchildren, her children and her great 

24        grandchildren who visit her often, and 

25        family members who visit the family 
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 1        graveyard across the street.  With there 

 2        being such a great impact on my mother, she 

 3        should've been contacted regarding this 

 4        project. 

 5                     Contacting one person in a 

 6        community, someone at Brown Grove Church, 

 7        and expecting them to relay the message to 

 8        everyone else in the community -- even those 

 9        they are not in direct contact with -- is 

10        not an acceptable way to relay a message to 

11        the entire community of Brown Grove.

12                     Was it taken into account how 

13        to reach out to those who are not associated 

14        with Brown Grove Church?  Those with hearing 

15        or visual impairments?  

16                     Those without internet access 

17        or limited access or ability to use email?  

18        My mother does not currently attend Brown 

19        Grove Church. 

20                     And she was not included in 

21        the decision of this project -- in the 

22        discussion of this project.  There was not 

23        fair treatment and meaningful involvement of 

24        her and the Brown Grove community.  The same 

25        degree of protection from environmental and 
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 1        health hazards and equal access to the 

 2        decision-making process, to have a healthy 

 3        environment in which to live has not been 

 4        given to the Brown Grove community. 

 5                     With little to no help from 

 6        the agencies that are supposed to protect 

 7        us, the burden has shifted to foundations 

 8        and non-profits to look out for our best 

 9        interests. 

10                     Don't compromise our past, our 

11        water or our health for your future gains.  

12        There are many reasons why this project is 

13        not good for the community of Brown Grove.  

14        And it is hard to find reasons of how this 

15        can be good for the community or 

16        environment.  

17                     Again, for the reasons 

18        previously stated and many more, I want to 

19        note my opposition of the Wegmans 

20        Distribution Center being built at this 

21        location and ask that the permit is denied.  

22        Thank you for your time.

23                 

24                 MS. BERNDT:  Thank you.  The next 

25        speaker is Melvinia Wilson.  Ms. Wilson has 
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 1        12 minutes.  

 2                 

 3                 MS. TRETINA:  Ms. Wilson, you're 

 4        unmuted.  You need to unmute your mic.  On 

 5        your webinar control panel under the orange 

 6        arrow is -- there you go. 

 7                 

 8                 MS. WILSON:  Hello?

 9                 

10                 MS. TRETINA:  We've got a lot of 

11        feedback.  Ms. Wilson?

12                 

13                 MS. WILSON:  Yes, ma'am.

14                 

15                 MS. TRETINA:  I think it would be 

16        best for you to use the phone option.  If 

17        you go to the webinar control panel under 

18        audio. 

19                     And you click on phone, and 

20        then you can dial all those numbers and we 

21        come back to you.  You can also call Kevin 

22        Vaughan at 698-4470 and he can help you.  

23        Cindy, you want --

24                 

25                 MS. BERNDT:  Yeah, you want to go 
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 1        on to the next one?  Atanya Lewis.  

 2        Ms. Lewis has 15 minutes.

 3                 

 4                 MS. LEWIS:  Thank you and good 

 5        afternoon.  I am Atanya Lewis, member Brown 

 6        Grove Baptist Church, speaking on my own 

 7        behalf as well as for other members, 

 8        including my parents. 

 9                     My mother sings in the choir 

10        and is active on multiple committees.  My 

11        dad is a former trustee and has served as an 

12        usher at the church for over 68 years. 

13                     I am also attempting to give 

14        voice to Brown Grove residents who do not 

15        have internet access or are not tech savvy 

16        and are effectively disenfranchised from 

17        this process. 

18                     It is worth reiterating what 

19        fair treatment means with respect to 

20        environmental justice to provide context for 

21        my remarks. 

22                     Fair treatment means no group 

23        of people should bear a disproportionate 

24        share of the negative environmental 

25        consequences resulting from industrial, 
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 1        governmental and commercial operations or 

 2        policies.  Over the past five decades, the 

 3        historic Brown Grove community has been 

 4        unfairly, inequitably and unjustifiably 

 5        burdened with industrial installations.  

 6                     Brown Grove is littered with a 

 7        232.5-acre construction and debris landfill, 

 8        municipal airport, busy truck stop, concrete 

 9        manufacturing facility and an abandoned and 

10        dilapidated gas station, all bordered by a 

11        busy I-95 corridor with, quote, urban-like 

12        freeway through traffic volumes, end quote, 

13        as described in the Virginia Department of 

14        Transportation's July 2003 I-95 Corridor 

15        Study. 

16                     It is irrefutable that these 

17        existing facilities and highway, 

18        individually and certain in aggregate, have 

19        had and continue to have a negative 

20        environmental consequence on the Brown Grove 

21        community. 

22                     Science and deductive 

23        reasoning tell us that in the absence of 

24        hard data that would have been required 

25        pre-construction had there been an 


�                                                               317

 1        environmental justice focus years ago.  You 

 2        need not know the ratio of Brown Grove's 

 3        residential acreage to that of the numerous 

 4        industrial facilities or the exact acreage 

 5        of wetlands and other environmental 

 6        resources that have been destroyed, 

 7        disturbed or compromised to recognize the 

 8        current over-industrialization and adversely 

 9        consequential environmental over-burdening 

10        of the area. 

11                     And yet, we are faced with a 

12        proposed mammoth warehouse and distribution 

13        facility under the guise of it being 

14        environmental consequence neutral, at least 

15        from a narrow water resource and impact 

16        perspective. 

17                     That and contentions to this 

18        water consequence neutral determination have 

19        been made.  Estimated wetlands, destruction 

20        and flooding exacerbation are both in 

21        question with the former having been 

22        initially under-estimated, and the continued 

23        subject of much skepticism.  We do not know 

24        what the current adverse water consequence 

25        has been due to facilities that pre-dated 
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 1        this recent focus on environmental justice.  

 2        The environmental burden threshold may 

 3        already be met. 

 4                     Once met or exceeded, that 

 5        should not give license to continue 

 6        industrialization that has been debatably 

 7        deemed environmental consequence neutral.  

 8                     Otherwise, the environmental 

 9        justice policy is a complete farce.  In the 

10        interest of fair treatment, the current 

11        environmental consequences should be known 

12        before even considering another industrial 

13        facility, environmentally consequential or 

14        not. 

15                     To be transparent, I had 

16        prepared extensive remarks based on research 

17        on air pollution and traffic and their 

18        detrimental health outcomes.

19                     Although I want those outcomes 

20        to be acknowledged and still feel that it is 

21        relevant to this discussion, and to this 

22        Board's charge based on environmental 

23        justice, I will conclude my 

24        contemporaneously prepared remarks and leave 

25        you with the following personal commentary.  


�                                                               319

 1        It is my belief that Brown Grove has been 

 2        targeted to bear the brunt of what seems to 

 3        be aspirations, for this area to become an 

 4        industrial hub -- certainly for warehouse 

 5        and distribution facilities of the 

 6        Mid-Atlantic. 

 7                     Its residents have been the 

 8        sacrificial lambs for progress and profit.  

 9        Perhaps Brown Grove was seen as the path of 

10        least resistance or worse, expendable.  

11        Justice is supposed to be blind.

12                     But it seems Lady Justice is 

13        peeking out from under her blindfold as 

14        injustice has been served to this community 

15        long term. 

16                     I simply ask the Board to not 

17        take a silo'd approach to this permit review 

18        and rest on a no harm, no foul water impact 

19        conclusion, to approve this permit in the 

20        face of overwhelming evidence of current 

21        environmental over-burdening of the Brown 

22        Grove community.  Brown Grove's legacy, 

23        water resource sustainability and right to 

24        an environment that does not pose a constant 

25        threat to the health and well being of its 
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 1        residents should not be for sale for 

 2        Wegmans' future profit or local 

 3        industrialization aspirations.

 4                     The existing aggregate 

 5        environmental consequences are not 

 6        understood and the community has not been 

 7        engaged in a meaningful way that is 

 8        proportional to the vast impact expected 

 9        from the proposed development.  

10                     Environmental justice demands 

11        denial of this permit.  Thank you for 

12        listening to my concerns.  

13                 

14                 MS. WOOD:  Thank you, ma'am.  Next 

15        speaker.

16                 

17                 MS. BERNDT:  Next speaker is 

18        Kenneth Spurlock.  And Mr. Spurlock has six 

19        minutes.  

20                 

21                 MS. TRETINA:  Mr. Spurlock, you're 

22        unmuted.  You need to unmute the mic on your 

23        computer.  If you look at the webinar 

24        control panel under the orange arrow, 

25        there's a little mic symbol and it's 
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 1        probably red.  So click it so it turns 

 2        green.

 3                 

 4                 MS. BERNDT:  Okay.  Do we want to 

 5        go on to the next one?

 6                 

 7                 MS. WOOD:  Yes, please.

 8                 

 9                 MS. BERNDT:  Okay.  Bonnica Cotman.  

10        And Ms. Cotman has nine minutes.  

11                 

12                 MS. TRETINA:  Ms. Cotman, you're 

13        unmuted.  You need to unmute your mic.  

14                 

15                 MS. COTMAN:  Can you hear me?

16                 

17                 MS. TRETINA:  Yes, we can.

18                 

19                 MS. COTMAN:  Okay, all right.  And 

20        I thought I had -- okay, so it's just nine.  

21        I don't know why I thought I had 12.  Okay.  

22                 

23                 MS. BERNDT:  You did.  Ms. Cotman, 

24        you -- at one point in time, you did.  But 

25        you can talk to Lisa -- I think it's Lisa 
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 1        Eget.  

 2                 

 3                 MS. COTMAN:  Yeah, yeah.

 4                 

 5                 MS. BERNDT:  That's your -- the 

 6        bottom line of you now being down to nine.  

 7                 

 8                 MS. COTMAN:  Okay, okay.  So I 

 9        can't get Deacon Spurlock's time, huh?

10                 

11                 MS. BERNDT:  No.

12                 

13                 MS. COTMAN:  Okay.  I just asked.  

14        You don't know unless you ask.

15                 

16                 MS. BERNDT:  That's right.  You 

17        never know until you ask.  

18                 

19                 MS. COTMAN:  Well, greetings.  And 

20        I thank you all for hanging in there.  I was 

21        hoping for that break earlier, but I see we 

22        didn't get it.  So -- because my eyes are 

23        tired.  But we're going to press forward.  I 

24        am -- my name is Bonnica Cotman.  And I am 

25        the great, great granddaughter of 
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 1        Mrs. Caroline Dobson Morris.  I speak that 

 2        very proudly because my grandmother was one 

 3        of the founding members of the community and 

 4        was very well respected in the community.  

 5                     Her profession was as a 

 6        midwife.  And because of that, she was 

 7        called the mother of Brown Grove.  Grandma 

 8        Caroline and her husband, Grandpa Jeff, had 

 9        13 children. 

10                     When she passed away, she was 

11        98 years old and left 166 living 

12        descendants, which included 55 

13        grandchildren, 100 great grandchildren and 

14        one great, great grandchild.

15                     My church, Brown Grove 

16        Baptist, is named after the Brown Grove 

17        community.  The church was etched in history 

18        in 2016 and is displayed at the 

19        Smithsonian's National Museum of African-

20        American History and Culture in Washington, 

21        DC. 

22                     In the Brown Grove community, 

23        we have endured many obstacles and have had 

24        to fight just to remain a community and not 

25        conform to becoming a business industrial 
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 1        area.  I don't know what that was.  My first 

 2        time hearing of the Wegmans' project was -- 

 3        I guess somebody's mic is still on.

 4                     My first time hearing of the 

 5        Wegmans' project was when Governor Northam 

 6        announced it back in December 2019.  And 

 7        once I saw the maps and the drafts, I knew 

 8        that we were going to be in for a fight.  

 9                     Only this time it was going to 

10        be a much greater fight because we were not 

11        just fighting against our county to protect 

12        our community, but also our state and 

13        federal government. 

14                     And we knew once the board of 

15        supervisors voted and gave their blessing, 

16        we then had to present ourselves before 

17        state and federal government, which is DEQ 

18        and Army Corps of Engineers and Water 

19        Control Board. 

20                     So it's been approximately 11 

21        months that we've been making a plea to DEQ 

22        and Army Corps of Engineers.  And I wanted 

23        to just read something to you because back 

24        in -- let's see -- back in the 19 -- 1995, 

25        I'm look -- I'm looking at -- I'm sorry, I 
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 1        lost my place on my notes.  Back in 1995, 

 2        the community wanted to put some things in 

 3        place, some proffers in place, some -- you 

 4        know, something to say that the community 

 5        would be protected in the event that the 

 6        piece of property that Wegmans wants to 

 7        build on -- in case it would be developed.  

 8                     And when talking with the 

 9        county, we were told that we had no standing 

10        because Brown Grove was not a recognized 

11        community.  So community members formed the 

12        Brown Grove Civic Association. 

13                     And I'm just going to read and 

14        excerpt of some of the things that they put 

15        on the application.  They said that the 

16        Brown Grove community would like to have the 

17        following changes reflected on Hanover 

18        County's comprehensive plan. 

19                     Change the general land use of 

20        the comprehensive plan to add residential.  

21        Change phased urban development plan to add 

22        utility service.  And let's see here -- it 

23        says also here the Brown Grove community has 

24        been in existence since the end of the Civil 

25        War as a community.  There have been 
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 1        generations of families who have lived 

 2        within its boundaries and passed their land 

 3        on to future generations. 

 4                     Back then, Negro communities 

 5        were not recognized as a vital productive 

 6        residential component of society because of 

 7        the skin color of its residents.

 8                     Therefore, documentation by 

 9        Hanover County officials to acknowledge 

10        Brown Grove's existence wasn't done 

11        appropriately.  A section of our community 

12        has been zoned residential according to the 

13        comprehensive plan.

14                     Our purpose is to have the 

15        entire community recognized and zoned by 

16        Hanover County as residential, not just a 

17        designated portion of it.  It also goes on 

18        to say we want -- oh.  Give me one second.  

19                     All right, so it also goes on 

20        when the county decided that they were going 

21        to recognize the community.  This was April 

22        26th of 1995.  It says that whereas in 

23        response to the Brown Grove Church request 

24        for a comprehensive plan amendment to 

25        recognize their community, the board of 
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 1        supervisors have -- has authorized the 

 2        initiation of change to designate this 

 3        residential area to receive the full utility 

 4        and planning considerations of other urban 

 5        residential areas in the county.

 6                     It also says that, be it 

 7        resolved by the Hanover County Board of 

 8        Supervisors that the board expresses its 

 9        continued support for establishing and 

10        protecting the historic Brown Grove 

11        community for future residential 

12        development. 

13                     Now there were -- the proffers 

14        that were put in place were -- they go from 

15        how tall the building could be to what the 

16        building facade had, you know, had to be 

17        made of.  It says architectural treatments, 

18        protective covenants.

19                     What the signs could look 

20        like, what type of outside storage they 

21        could have.  And they had to have 

22        fundamental fencing.  They talked about the 

23        park -- parking buffering strips, etcetera, 

24        etcetera.  Now when -- if -- when, you know, 

25        Wegmans was introduced to us, we found out 
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 1        that all of these proffers were actually up 

 2        for grabs.  So they could just take out any 

 3        that they wanted to take out and put in 

 4        stuff that they wanted to put in. 

 5                     So -- and they say they could 

 6        build on the property as is, but they 

 7        couldn't build a six-story building on the 

 8        property as is.  And -- because the property 

 9        did not allow that based on this document 

10        from April 26th, 1995. 

11                     So I wanted to, I guess, just 

12        go back and say, I know that some others had 

13        talked about it, but -- well, maybe not.  

14        Well -- give me one second.  All right.  All 

15        right. 

16                     So the community of Brown 

17        Grove was considered to be historically 

18        African-American, but it is a community that 

19        has historically been abused, disregarded 

20        and looked over time and time again.  

21                     Throughout the years, we have 

22        had to face our share of battles and 

23        conflicts with the community being divided 

24        by steady encroachment.  Many years ago, 

25        Interstate 95 was constructed and divided 
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 1        Brown Grove.  Years later, we find the 

 2        Hanover Industrial Airpark steadily melting 

 3        over into the Brown Grove community along 

 4        with various subdivisions along Sliding Hill 

 5        Road. 

 6                     Everyone was affected.  Across 

 7        from the landfill is Johnson Town Road.  

 8        Years ago, seven families were pretty much 

 9        pushed out of the area because they were 

10        told the airport would be expanding.

11                     These families sold their 

12        properties to the county, only to find out 

13        the airport ended up not using the property.  

14        That's as of to date, they haven't used it.  

15                     As of today, we have a truck 

16        stop in the community that operates 24 hours 

17        a day, seven days a week.  Next door to the 

18        truck stop, we have a dilapidated gas 

19        station.

20                     We also have a machine shop 

21        next -- behind the gas station, a much -- a 

22        large facility.  And up the street from the 

23        landfill -- or down the street from the 

24        landfill, we have a concrete plant, a 

25        construction company.  And there is also a 
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 1        piece of land on Ashcake where the landowner 

 2        seems to be establishing a salvage yard.  

 3        This is a person that purchased property.  

 4        Now, we went to the county about this and 

 5        the county actually fined the gentleman.  

 6                     And he was supposed to come 

 7        back to court, have all this stuff removed 

 8        or either he would have to pay the county to 

 9        have all this stuff removed.  They were 

10        going to remove it. 

11                     But nothing's been done to 

12        this point and it's been about three years.  

13        And past the salvage yard, we have Brown 

14        Grove Church, which is the heart of the 

15        community. 

16                     And we've had numerous 

17        accidents in front of the church.  At 

18        various times, there has been property 

19        damage at the church.  And the church gates 

20        have been destroyed, marquee damaged.

21                     At one time, we came out of 

22        church and there was a car turned over on 

23        its side across the street.  And the pastor, 

24        deacons and some of the other men had to 

25        turn the car over because rescue and police 
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 1        had not gotten there yet.  So you know, if 

 2        someone -- if we were in the yard, who knows 

 3        what could happen if we're standing in -- 

 4        you know, in the front of the church.

 5                     And so in a three-year span, 

 6        there has been approximately 16 accidents 

 7        because of standing water when it rains.  

 8        And this is the same area that Wegmans is 

 9        proposing to have an employee entrance.  

10                 

11                 MS. WOOD:  Ma'am, I'm going to have 

12        to ask you to try to wrap it up.

13                 

14                 MS. COTMAN:  Okay.  We met with 

15        Governor Northam approximately a month and a 

16        half ago.  And when we -- we invited him to 

17        come to Brown Grove and see our community as 

18        see why we were fighting to keep it from 

19        further growth. 

20                     He has gone to the Wegmans' 

21        headquarters, which is in Rochester, New 

22        York and we're just 15 minutes up the road.  

23        And we just like to show -- show him what 

24        we're fighting for.  And we ask for 

25        immediate halt to the Section 106 review 
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 1        process until -- not the -- until the NEPA 

 2        review process is fully completed.  And I'd 

 3        also like to end with this statement, this 

 4        quote from the Reverend Dr. Martin Luther 

 5        King, Jr. 

 6                     It says, we quietly endure, 

 7        silently suffered and patiently waited for 

 8        the laws and policy -- the laws, policies 

 9        and procedures put in place to protect us, 

10        to be put into action.  

11                     We need help here in Brown 

12        Grove.  And we hope that you're -- you're 

13        hearing us today.  Thank you so much.

14                 

15                 MS. WOOD:  Thank you, ma'am.  

16                 

17                 MS. BERNDT:  The next speaker is 

18        Renada Harris.  Ms. Harris has 12 minutes.  

19                 

20                 MS. HARRIS:  Hello?  

21                 

22                 MS. WOOD:  Ms. Harris?

23                 

24                 MS. HARRIS:  Yes.  

25                 
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 1                 MS. WOOD:  We can hear you.

 2                 

 3                 MS. HARRIS:  Okay.  My name is 

 4        Renada Harris, and I grew up on Brown Grove.  

 5        And I'm here to confront the environmental 

 6        injustice that has threatened my community, 

 7        which is already over-burdened with a 

 8        landfill, a truck stop, an airport and a 

 9        concrete and construction facility.  

10                     Wegmans will mark the sixth 

11        industrial business plan in the middle of a 

12        family neighborhood.  Most of our residents 

13        have well water and contaminated well water, 

14        as we have seen in Flint, Michigan, can 

15        cause an abundance of health-related issues.  

16                     In regards to our concerns on 

17        our water being contaminated, the DEQ says 

18        the project is not expected to contribute to 

19        bacterial load. 

20                     Saying not expected means it's 

21        a possibility that the water can be 

22        contaminated.  The answer to that question 

23        should have been a strong no.  So I'm asking 

24        the Board, would you want to wait and see if 

25        your drinking water is contaminated?  Other 
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 1        impacts of the Wegmans Distribution Center 

 2        include disturbance of the slave graves, 

 3        fumes with a fleet of trucks moving 

 4        throughout the Brown Grove neighborhood 

 5        daily, an estimated 2800 additional vehicle 

 6        trips per day, 24-hour noise and lights from 

 7        the distribution center and truck traffic, a 

 8        potential increase of accidents on a 

 9        residential road.

10                     Records show that this 

11        construction will be the largest destruction 

12        of wetlands outside of the Hampton Roads 

13        area if -- if approved.

14                     Without protecting the 

15        surrounding wetlands, roads like Ashcake 

16        will face excessive rain water, potentially 

17        flooding residential houses and making 

18        driving conditions unsafe for the community.  

19                     For years, the Hanover County 

20        Board of Supervisors has ignored the 

21        community's concerns regarding this 

22        industrial gentrification and improper 

23        zoning so people can't build homes in the 

24        community.  My community is over-burdened 

25        with environmental degradation and one of 
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 1        the heaviest polluted neighborhoods in 

 2        Hanover County.  The county approved the 

 3        Wegmans' project in December 2019 with a 

 4        groundbreaking projected for spring 2020.  

 5                     It's clear Wegmans chose this 

 6        site because of convenience.  It's close to 

 7        Route 1, close to 95, close to 301.  Wegmans 

 8        said that they didn't choose other sites 

 9        because this site had room for expansion. 

10                     So I want to address some of 

11        the comments in the report that the DEQ 

12        spoke on today.  So I just wanted to say a 

13        few rebuttals, starting with comment 12 on 

14        environmental justice. 

15                     DEQ says they offered to 

16        provide to church leaders for distribution.  

17        So my rebuttal is to that is the county 

18        notified the church, but did not inform 

19        Brown Grove residents -- many of whom do not 

20        attend the church. 

21                     Why is it the duty of the 

22        church to inform the community, some of whom 

23        do not attend the church?  And contacting 

24        two people, Mr. Morris and the pastor, is 

25        not justifiable.  Number two, the DEQ reach 
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 1        out to members of the Brown Grove community 

 2        leaders and descendant when staff learned EJ 

 3        was a concern.  My response is, you reached 

 4        out, then what? 

 5                     Our questions were not 

 6        answered until this day.  The Freedom of 

 7        Information Act requests show that the 

 8        developer and supportive parties met in 

 9        secret for nearly a year to plan out the 

10        development, which no community input. 

11                     The only chance the community 

12        had to comment was after the developers had 

13        secured promises from the Hanover County to 

14        change the proffers from 1995 that protected 

15        the community as residential.

16                     Number three, the applicant 

17        also reached out to community in February 

18        2020 to listen and address concerns.  So to 

19        my knowledge, this never happened.  Again, 

20        by what means did they reach out?  

21                     Were there public notices 

22        throughout the EJ community?  We didn't see 

23        any postcards, there were no automated phone 

24        calls.  The first public hearing was in 

25        March, during the state of emergency and 
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 1        stay at home orders.  Number four, DEQ 

 2        explained how community and other interested 

 3        parties can participate in comment period 

 4        and hearing.  Where was this posted?

 5                     Was it accessible to the 

 6        entire community?  What efforts did you use 

 7        for outreach to the -- to the entire 

 8        community?  If you ask people who live on 

 9        the border of the site project, they will 

10        all have no idea what you are talking about.  

11                     Number five, they held a 

12        conference call to -- to discuss VWP permit 

13        program and proposed project.  When was this 

14        conference call and who participated?  I 

15        have never heard of the VWP program. 

16                     Now I want to address comment 

17        20, staff response, public participation and 

18        document availability.  DEQ says the 

19        application and draft permit documents were 

20        made available on DEQ web site in June.

21                     My response is I don't work 

22        for the DEQ.  I've never done this before.  

23        I don't know what to look for and when to 

24        look for it.  Not because of my ignorance, 

25        but because that is not my job as an active 
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 1        citizen to go looking for things that I 

 2        don't even know exist.  It's the job of the 

 3        DEQ, once again, to engage the community 

 4        through meaningful involvement to make sure 

 5        we have access and opportunities to 

 6        participate in the full cycle of the 

 7        decision-making process about a proposed 

 8        activity that will affect our environment 

 9        that we live -- the place that we live.  

10                     Number two, the decision to 

11        hold public hearings in electronically due 

12        to pandemic and governor's stay at home and 

13        safer at home directives. 

14                     So my point is exactly, why 

15        are permits being passed during a world 

16        pandemic?  Either we are on the front line 

17        working overtime or trying to figure out how 

18        to pay our bills. 

19                     Because myself, I was out of 

20        work for two months and trying not to get 

21        COVID.  Then you want my senior citizen 

22        parents and other elderly people in the 

23        community to learn GoToWebinar on a flip 

24        phone or a smart phone that they don't even 

25        know how to use.  And that's evident today 
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 1        on this call.  The Wegmans nor the DEQ have 

 2        met its burden to promote environmental 

 3        justice through the Brown Grove community's 

 4        meaningful involvement as required by 

 5        Virginia Code 2.2-235.

 6                     This is the true essence of 

 7        environmental racism.  Mr. Paylor, Director 

 8        of the DEQ stated in a webinar, quote, it's 

 9        clear that we haven't done as good as -- of 

10        a job as we have -- should have done with 

11        communicating and connecting with the 

12        public.  And that's not okay.

13                     We need to learn how to listen 

14        better and how to include and connect with 

15        folks better, unquote.  It's clear the DEQ 

16        is here today on this call on behalf of and 

17        to represent Wegmans and is not here as an 

18        objective party.

19                     And the -- where does the 

20        governor stand on this?  He fully supports 

21        Wegmans coming to a residential community.  

22        Of course.  It will bring 700 jobs under his 

23        belt.  With the DEQ scared to go against the 

24        governor, who is looking out for us?  Who is 

25        testing our water?  Who is monitoring our 
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 1        air?  With no help from our elected 

 2        officials who are supposed to represent us 

 3        and with the Department of Environmental 

 4        Quality not concerned with the environment's 

 5        quality, we the -- the community with zero 

 6        budget, have turned our careers from hair 

 7        stylers and counselors and retirees to 

 8        surveyors, scientists and lobbyists during a 

 9        pandemic and with our supporters, we are 

10        putting pressure on the DEQ and the US Army 

11        Corps to do their jobs with this new $2.7M 

12        budget. 

13                     However, I believe the Water 

14        Control Board is here to do what's right 

15        because you guys generally care and will not 

16        just be another smoke and mirrors agency.  

17        We ask to stop Section 106 review process.  

18                     We ask you to push the DEQ and 

19        the US Army Corps of Engineers to conduct a 

20        third party environmental justice study and 

21        to divert -- differ any decision until the 

22        Corps of Engineers completes their upcoming 

23        NEPA environmental assessment review.  Brown 

24        Grove continues to organize and fight for 

25        the rights to breathe clean air, drink safe 
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 1        water and live our lives in the community 

 2        our ancestors built without polluting 

 3        industries knocking on our doors. 

 4                     With over 5,000 signatures on 

 5        our Protect Brown Grove petition and 462 

 6        comments to the DEQ, it's clear the 

 7        community opposes the project. 

 8                     It adds no value to the 

 9        quality of life for the people that live 

10        there and we are will -- not willing to 

11        sacrifice our history and health for Wegmans 

12        or Hanover County's profits.

13                     We won't back down and we 

14        won't give up.  Thank you for your time.  

15        Thank you.

16                 

17                 MS. WOOD:  Thank you, ma'am.

18                 

19                 MS. BERNDT:  The next speaker is 

20        Jeff Hetzer.  And Mr. Hetzer has 12 minutes.  

21        And Deb, he has a PowerPoint.  No, it's 

22        Fenster that has a PowerPoint.  Never mind.

23                 

24                 MS. HARRIS:  That's correct.

25                 
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 1                 MS. BERNDT:  Yeah.  Mr. Hetzer has 

 2        12 minutes.  

 3                 

 4                 MR. HETZER:  Can you hear me okay?

 5                 

 6                 MS. WOOD:  Yes.

 7                 

 8                 MR. HETZER:  Okay.  I'm Jeff 

 9        Hetzer, a resident of Hanover County.  And 

10        thank you for the opportunity to speak on 

11        this important permit. 

12                     I request -- formally request 

13        that the Virginia Water Protection permit 

14        No. 19-2036 related to the proposed 

15        construction of a Wegmans Distribution 

16        Center on property owned by Airpark 

17        Associates in Hanover County be denied for 

18        defective performance of numerous 

19        administrative and technical policies in the 

20        requirements by Wegmans, the DEQ and the US 

21        Corps of Engineers. 

22                     During the previous two DEQ 

23        public hearings for this permit, and again 

24        today, concerned citizens have presented 

25        over 500 verbal and written comments that 
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 1        clearly articulate and detail the flawed 

 2        processes, actions and information that have 

 3        been associated with this project and 

 4        permit.  

 5                     I'd like to reiterate the 

 6        major issues that warrant denying this 

 7        permit.  But first, I would like to remind 

 8        the Board of the type of project for which 

 9        you're considering this permit. 

10                     The proposed project is to 

11        construct a 1.7M square-foot distribution 

12        center on this property in Hanover County. 

13        This structure's going to be over 50 feet 

14        tall. 

15                     That's as tall as the trees 

16        that currently exist on that property.  The 

17        building itself is going to cover an 

18        estimated 35 acres of land.

19                     It's also going to be over 

20        1,000 feet long.  The asphalt parking lot 

21        associated with the project is going to be 

22        an estimated 40 acres.  The project will 

23        have an estimated 700 heavy semi-type trucks 

24        entering and leaving the facility each day, 

25        24/7.  The traffic congestion created by the 
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 1        influx of this heavy trucking on existing 

 2        roadways is going to severely impact traffic 

 3        safety and congestion.  There's going to be 

 4        hundreds of large trailers being stored on 

 5        the property awaiting to be loaded.

 6                     The air and noise pollution 

 7        associated with this project is significant 

 8        and has not been effectively measured and 

 9        mitigated. 

10                     Stormwater management has not 

11        been effectively addressed, despite what was 

12        presented previously -- earlier this morning 

13        -- to handle the huge amounts of water 

14        flowing off this project onto adjacent 

15        properties and streams. 

16                     If constructed, this building 

17        will be one of the largest in Metropolitan 

18        Richmond.  It's going to be larger than 

19        other super-sized distribution centers, such 

20        as the one opened by Amazon. 

21                     It's also going to be larger 

22        than most of the downtown skyscrapers.  

23        Since it is in the Richmond area, it's good 

24        to hear that some of the Board members have 

25        visited the site.  I thank you for that 
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 1        effort.  It's impossible, in my mind -- it's 

 2        impossible for anyone familiar with this 

 3        site to envision a project of this magnitude 

 4        and impact upon the community as being 

 5        reasonable or rational at this location.  

 6                     The project was proposed and 

 7        negotiated by Wegmans, Hanover County and 

 8        the Commonwealth of Virginia without public 

 9        knowledge or any disclosures until a deal 

10        was struck. 

11                     This deal includes funding and 

12        incentives from state and the county 

13        totaling an estimated $7M.  The deal was 

14        struck prior to any consideration or study 

15        of environmental impacts, the approval of 

16        required permits -- such as this one -- and 

17        solicitation of community input.

18                     It was apparently anticipated 

19        the project would receive smooth sailing 

20        through governmental agencies responsible 

21        for land use decisions, environmental 

22        studies and permitting and other 

23        requirements for commercial development.  It 

24        was also anticipated the project would 

25        proceed without any meaningful public 
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 1        involvement and concern.  Of course, as you 

 2        can see, the impact to communities and 

 3        concerned citizens have not stood idly by 

 4        and brought -- and have brought forth a 

 5        multitude of issues and shortcomings on this 

 6        project. 

 7                     It's not that we're against 

 8        Wegmans.  We're against a project of this 

 9        magnitude and environmental impact being 

10        placed at this location. 

11                     As you've seen through the 

12        hundreds of factual public comments, this 

13        project and the wetlands permitting process 

14        have been full of critical shortcomings that 

15        have not been effectively addressed.

16                     These include or -- and are 

17        not limited to, the magnitude of the project 

18        is grossly unsuitable for this property and 

19        not compatible with the surrounding 

20        community. 

21                     It severely impacts water, air 

22        and noise environmental quality.  Wegmans is 

23        really only pursuing this project at this 

24        location because of the significant below 

25        market sweetheart deal that was received on 
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 1        price in addition to the significant 

 2        governmental incentives.  Wegmans, DEQ and 

 3        the US Corps of Engineers have not followed 

 4        their own policies, procedures and the state 

 5        and federal laws that have been put in place 

 6        to ensure a viable permit process that 

 7        protects property and the environment. 

 8                     It's when the concerned 

 9        citizens that have had to be the champions 

10        trying to protect the environment from 

11        inappropriate development and not the 

12        government agencies charged with this 

13        responsibility. 

14                     It's concerned citizens that 

15        questioned the initial 6.2-acre delineation 

16        that led to a re-do and a finding of 14.8 

17        acres.  We continue to question this 

18        process.  It's citizens that have questioned 

19        the lack of study of secondary impacts.  

20                     It's citizens that have 

21        questioned the lack of concern over 

22        environmental justice.  DEQ's not initiated 

23        these concerns, just reacted to the facts 

24        presented by concerned citizens.  Despite 

25        multiple attempts, there's still an 
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 1        inaccurate delineation of impacted wetlands.  

 2        The current determination of 14.8 acres 

 3        understates the impacted wetlands as -- as 

 4        all required data points still have not been 

 5        included in the analysis.  

 6                     The US Corps of Engineers has 

 7        not followed their own wetlands delineation 

 8        model in determining what the total actual 

 9        amount of impacted wetlands is going to be.  

10                     The approval of this permit 

11        would represent one of the largest wetland 

12        mitigations in Virginia history.  More 

13        importantly, approval of a permit where the 

14        actual number of impacted wetlands is still 

15        in question and where policies and 

16        procedures for determining that number have 

17        clearly not been followed. 

18                     This would set a dangerous 

19        precedent indicating to future developers 

20        that permits can be expected to be approved 

21        without adherence to state and federal 

22        requirements designed for environmental 

23        protection.  This proposed site is not the 

24        least environmentally damaging practical -- 

25        practicable alternative.  Wegmans has used 
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 1        erroneous cost information and you've heard 

 2        a lot of that this -- this morning from 

 3        other folks.  There are a lot of -- there 

 4        are multiple sites along I-95 and Hanover 

 5        County that have minimal environmental 

 6        impacts and are more viable for Wegmans' 

 7        operational effectiveness. 

 8                     A lot of these haven't been 

 9        considered by Wegmans and they have not been 

10        considered and reviewed by the DEQ.  It's 

11        interesting that DEQ has only reviewed the 

12        alternatives considered by Wegmans.

13                     Well, those aren't the only 

14        alternatives available.  Wegmans has picked 

15        out certain ones that they want to pursue, 

16        but they haven't looked at all the 

17        alternatives.  

18                     One of the key things that was 

19        mentioned earlier was the Graymont site.  

20        You know, Wegmans ignored that site and said 

21        they weren't going to use it.

22                     Well, now it's going to be the 

23        site of a 1.2M square-foot Lowes 

24        Distribution Center -- at least, that's 

25        what's planned at this point.  And if 
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 1        Wegmans had not ignored this location and 

 2        was then guided to the Airpark Associates 

 3        site by Hanover County, construction of 

 4        their distribution center would be well 

 5        underway now and we wouldn't be here today.  

 6                     You know, Wegmans and DEQ have 

 7        failed to fulfill lawful obligation for the 

 8        fair treatment and meaningful involvement of 

 9        impacted persons, such as the historic Brown 

10        Grove community -- which is suffering 

11        disproportionate harm from the project.

12                     The project and permit does 

13        not fully comply with requirements of the 

14        Chesapeake Bay Protection Act, does not 

15        adequately address the impacts upon adjacent 

16        and downstream properties from stormwater 

17        and site-generated flooding, and does not 

18        address downstream water quality issues.  

19                     Wegmans and DEQ long disputed 

20        and now recognize, grudgingly, that historic 

21        and archeological sites to include a 

22        historic school, tavern and grave sites do 

23        exist on the property.  Yet there has been 

24        no real mitigation plan that's been offered 

25        to protect these locations.  Concerned 
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 1        citizens have been the ones that have had to 

 2        fight hard and submit numerous FOIA requests 

 3        to government agencies in order to obtain 

 4        the facts needed to support or refute the 

 5        accuracy of permit information. 

 6                     The US Corps of Engineers has 

 7        been especially non-compliant in responding 

 8        to these FOIA requests.  And since the Corps 

 9        coordinates with DEQ on a lot of the permit 

10        related information, especially the wetlands 

11        delineations, it seems that the Corps has a 

12        reason not to share information on their 

13        activities with the public. 

14                     Throughout this permit 

15        process, Wegmans has provided incomplete and 

16        inaccurate information which DEQ often takes 

17        as correct without question.

18                     And really hasn't followed up 

19        to ensure that the appropriate study and 

20        determination of accurate information is -- 

21        is discerned.  

22                     It's been the concerned 

23        citizens that have had to step up to do the 

24        work of identifying these erroneous -- the 

25        erroneous information and the lack of 
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 1        adherence to regulations and law.  With this 

 2        large amount of incorrect information and 

 3        lack of an adherence to the law that's been 

 4        associated with this over the last year, 

 5        it's amazing to me that this permit wasn't 

 6        approved long ago.

 7                     To me, it clearly appears this 

 8        project must be influenced by some misguided 

 9        political influence that refuses to admit it 

10        was ill-advised to begin with and really 

11        hasn't -- hasn't followed the regulations 

12        and law. 

13                     As outlined this morning by 

14        Ms. Robb's presentation, there's been 

15        numerous back and forth efforts to try and 

16        address deficiencies identified in this 

17        permit. 

18                     This clearly indicates some 

19        serious deficiencies that have existed and 

20        still exist in the process that was followed 

21        and the information that's been provided.  

22                     Quite frankly, if -- if a 

23        permit has this many issues, you have to 

24        question why it should be approved.  You 

25        know, Wegmans, the Commonwealth and Hanover 
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 1        County have spent significant resources in 

 2        continuing to pursue this ill-advised 

 3        project.  And I might add, that concerned 

 4        citizens have also spent an awful lot of 

 5        resources trying to work with -- work 

 6        through this permit process.  

 7                 

 8                 MS. WOOD:  Sir, I think I need you 

 9        to wrap up your comments, please.

10                 

11                 MR. HETZER:  I request that the 

12        Board deny this permit and seek to support a 

13        refocused effort to acquire a more suitable, 

14        less environmentally impactful location for 

15        Wegmans in Hanover County.  Thank you very 

16        much for your consideration.  I appreciate 

17        your time.  

18                 

19                 MS. WOOD:  Thank you.  Cindy, how 

20        many more speakers do we have signed up?

21                 

22                 MS. BERNDT:  We have one, two, 

23        three, four, five, six, seven, eight, nine, 

24        10, 11, 12, 13, 14 to the tune of not quite 

25        a couple of hours, I think.  
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 1                 MS. WOOD:  If those  14 folks that 

 2        are still remaining to speak, if you would 

 3        kindly not repeat -- we're getting a lot of 

 4        repetitive comments.  And I think those have 

 5        been well documented. 

 6                     So if you would -- if you 

 7        could kindly look through -- I know a lot of 

 8        you probably have prepared remarks.  It 

 9        sounds like it. 

10                     If you could go through your 

11        prepared remarks, perhaps, quickly and -- 

12        you know, may cut -- cut some of the areas 

13        and comments that we've already heard today.  

14                     And we'd appreciate you 

15        bringing in us any -- any new information 

16        and new comments, please.  

17                 

18                 MR. HAYES:  Madame Chair, if I 

19        could suggest -- I mean, if you just want to 

20        stand up and say you agree with previous 

21        speakers or identify a particular one, that 

22        would be fine.  I think we understand pretty 

23        well what the objections are.  So it would 

24        be -- it would be adequate in terms of the 

25        record for you simply to stand up and 
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 1        support some of the other speakers.  And it 

 2        would allow us to get to this this evening 

 3        and to -- excuse me -- in time to have a 

 4        good, productive discussion on it.

 5                     So that's just a suggestion.  

 6        But you can speak as long as you -- as you 

 7        have the right to.  Thank you.

 8                 

 9                 MR. LOFTON:  Yeah, I'm going to 

10        chime in on that as well.  Mr. Hayes and I 

11        don't often agree.  But I -- I think he and 

12        I agree that we have heard the arguments and 

13        the Board is going to need some time to talk 

14        amongst ourselves. 

15                     So I would encourage you to 

16        not let it get too late in the day because 

17        we're all getting tired.  And the online 

18        fatigue is pretty powerful at this point.  

19                     Again, you have the right to 

20        speak for your time limit.  But I would 

21        encourage you to, if you have -- if you 

22        don't have anything new to say to support 

23        the people that've already said what you -- 

24        what you plan to say.  

25                 
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 1                 MS. BERNDT:  Okay.  Madame Chair, 

 2        with that, I'll call on the next speaker.  I 

 3        think Melvinia Wilson has gotten her audio 

 4        to work now.  And she has up to 12 minutes.  

 5                 

 6                 MS. TRETINA:  Ms. Wilson, you're 

 7        unmuted.  You need to unmute your mic.  Not 

 8        -- we're not hearing anything.  

 9                 

10                 MS. BERNDT:  All right.  We'll let 

11        her keep working.  We'll move on to -- 

12                 

13                 MS. TRETINA:  Oh, wait, wait, wait, 

14        wait.  Wait a minute, hold on.  I think she 

15        got it.  Hold on.  Okay, Ms. Wilson you can 

16        unmute your phone.

17                     I see that you're on the phone 

18        now.  Oh, you were.  Unmute your phone.  

19        Okay, we'll have to come back.  She's almost 

20        there, though.  

21                 

22                 MS. BERNDT:  Okay.  Then the next 

23        speaker is Michael Fenster.  And Mr. Fenster 

24        has up to 15 minutes.  

25                 
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 1                 MR. FENSTER:  Do you have all the 

 2        slides?  This is in the middle of the 

 3        presentation.  Nope.

 4                 

 5                 MS. HARRIS:  Give me a second.

 6                 

 7                 MR. FENSTER:  One thing I'm seeing 

 8        here is that there's -- there's a person 

 9        named CarriAnn Tewalt, who is supposed to 

10        come before me on the speaker list.  Do you 

11        want to let her go while I get my -- you get 

12        the correct presentation?

13                 

14                 MS. BERNDT:  She is no longer on 

15        the speaker list.

16                 

17                 MR. FENSTER:  Okay.

18                 

19                 MS. WOOD:  Please proceed, sir.

20                 

21                 MS. HARRIS:  Mr. Fenster, this is 

22        the first slide that you gave me of the 

23        corrected one.  Remember I asked you if 

24        there was only six slides and you said, yes, 

25        that's correct.  Use this one.
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 1                 MR. FENSTER:  No, ma'am.  I said -- 

 2        I said it's not correct.  And I sent you the 

 3        correct one.  

 4                 

 5                 MS. HARRIS:  All right.  Hold on a 

 6        second.

 7                 

 8                 MR. FENSTER:  Before the deadline.  

 9                 

10                 MS. HARRIS:  And hopefully, I have 

11        the other one.

12                 

13                 MR. FENSTER:  I can work with that.  

14        I'm a college professor, so I can -- I can 

15        certainly work with that if that's all you 

16        have.  

17                 

18                 MS. BERNDT:  Mr. Fenster, do you 

19        have a problem if we go ahead and do Shanda 

20        Miller while Deb pulls up -- finds your 

21        other PowerPoint and pulls it up?

22                 

23                 MR. FENSTER:  Not at all.  And I'm 

24        only -- you know, I'm staying on.  I 

25        followed the entire -- the entire 
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 1        conversation today.  And I realized I do 

 2        have one or two unique comments to make, so 

 3        that's why I'm staying on here.

 4                 

 5                 MS. BERNDT:  Okay.  All right.  

 6        Marilee, can you unmute Shanda Miller?  And 

 7        Ms. Miller has up to six minutes.

 8                 

 9                 MS. TRETINA:  She's unmuted.  

10        Ms. Miller?

11                 

12                 MS. MILLER:  Hi.  I'm here.  My 

13        name is Shanda Miller.  I'm a concerned 

14        citizen that lives in the Foxhead 

15        neighborhood, adjacent to the proposed 

16        distribution center. 

17                     I appreciate you guys sticking 

18        in here with us as we, you know, heard from 

19        many fluent speakers today from the public, 

20        including former and present DEQ employees, 

21        lawyers, State delegates, Brown Grove 

22        residents and descendants of Caroline 

23        Morris.  So I'd like to thank them as well 

24        for sharing their knowledge and stories.  I 

25        will say, I was looking forward to hearing 
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 1        Charles Morris speak as I've heard him 

 2        before.  So I was a little disappointed that 

 3        we weren't able to hear him today.  And I 

 4        think you guys would've really enjoyed it as 

 5        well. 

 6                     But we have had a cell phone 

 7        tower fire in this area in the last few 

 8        months, and cell phone service has been 

 9        really spotty since then.  Okay.

10                     So in the package provided to 

11        you, DEQ admitted that there had been 

12        several different accounts to the number of 

13        wetlands on this site.  In fact, it's so 

14        confusing they presented a time line. 

15                     But why are there numerous 

16        versions of delineations presented to the 

17        public and DEQ in delineating wetlands?  

18        It's supposed to be a scientific process.  

19        Why was Wegmans allowed to repeatedly submit 

20        false information without repercussions? 

21                     As demonstrated by citizens of 

22        the public today, the Army Corps of 

23        Engineers has not provided the necessary 

24        observations and measurements following 

25        their own manual for wetlands delineations.  
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 1        In addition, the Army Corps of Engineers has 

 2        yet to issue permits themselves, so how can 

 3        DEQ adopt their recommendation?  Perhaps the 

 4        influence of political persuasion is at 

 5        work, leading to lack of science presented 

 6        in the application before you.

 7                     Whatever the reason, the facts 

 8        are that this delineation has not followed 

 9        scientific methods for wetlands delineations 

10        and should be denied.  

11                     The major flaw I can't wrap my 

12        head around is the mysterious disappearing 

13        active data point two, the point which 

14        connects the onsite and offsite wetlands as 

15        Chris French pointed out.  How do you have 

16        wetlands of those sides of the data point?  

17                     At that particular point, 

18        there are none.  The current wetlands 

19        delineation does not account for the 

20        secondary impacts to the offsite wetlands 

21        you saw photos of today.

22                     Therefore, the mitigation 

23        recommended by DEQ would allow Wegmans to 

24        destroy wetlands without proper mitigation.  

25        During Jaime's presentation, she mentioned 
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 1        that she believed the secondary wetlands 

 2        won't be affected because she thinks the 

 3        land is flat enough.  But this permit should 

 4        not be issued based on belief, it should be 

 5        issued based on science.

 6                     There have been too many 

 7        changes to the current delineation to trust 

 8        that science is driving what is put in front 

 9        of you today.  I urge you to move forward 

10        with a full re-evaluation of the wetlands on 

11        the site by a non-biased third party expert.  

12                     The second and more pressing 

13        issue I will speak about is preserving the 

14        Brown Grove community.  I'm a supporter of 

15        the Brown Grove community. 

16                     What I share today pales to 

17        what you have heard from the community 

18        members personal experiences.  But the 

19        details of dismantling this community has 

20        experience is recorded in history and 

21        readily available to you, me and DEQ.

22                     Brown Grove should not have to 

23        come to the Agency to protest for 

24        protection.  It's all right here in front of 

25        us.  In 2008, an article written by Reed 
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 1        Williams titled Fighting for Survival 

 2        surfaced in the Richmond Times-Dispatch.  

 3        The article details the government-driving 

 4        dismantling of Brown Grove over the years.  

 5                     In the early 60's, I-95 split 

 6        the community, opening the door for 

 7        industrial developments.  In 1971, the 

 8        development of Hanover Airport occurred 

 9        inviting more industry.

10                     In 1983, Hanover County sealed 

11        the fate of the community by mapping Brown 

12        Grove as industrial land on the 

13        comprehensive plan.  

14                     In 1995, Betty Lozano of Brown 

15        Grove, along with other Brown Grove 

16        residents, attended the Hanover County 

17        Zoning meeting and went on record with their 

18        opposition to zoning the airport parcel to 

19        industrial.

20                     The pastor of the Brown Grove 

21        Church, at the time, made a request to 

22        Hanover County for an amendment to the 

23        comprehensive plan to designate the Brown 

24        Grove community as residential.  Hanover 

25        made a deal and re-zoned parts of Ashcake 
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 1        Road as residential, but moved forward with 

 2        zoning the airport -- Airpark parcel in 

 3        question today from agricultural to 

 4        industrial, opening the path for Wegmans to 

 5        develop the property. 

 6                     Residents were told the site 

 7        would be developed into a business park and 

 8        protective proffers were put into place.  In 

 9        2008, Betty Lozano is quoted in the Richmond 

10        Times-Dispatch article. 

11                     I think that what they're 

12        doing is they're moving us out.  This is in 

13        reference to the proposed Habitat for 

14        Humanity rebuild of parts of the 

15        neighborhood. 

16                     It sounds like a good plan, 

17        right?  Tear down some older homes and build 

18        state of the art new ones.  But Brown Grove 

19        neighbors were not given the opportunity to 

20        move back into the new home. 

21                     Strangers moved in to the 

22        community.  2019, Betty Lozano, having 

23        learned about the Wegmans' development 

24        called the State to inform them about 

25        unmarked graves of their ancestors on the 
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 1        parcel.  May 2020, what happened?  Hanover 

 2        removed the protective proffers put in place 

 3        in 1995.  And here we are in 2021.

 4                     The decision before you today, 

 5        to approve or deny a permit that will allow 

 6        the fifth largest destruction of wetlands in 

 7        the last five years in Virginia. 

 8                     Allowing Wegmans to dig up and 

 9        relocate the founding members of the Brown 

10        Grove community, while destroying what is 

11        left of the community with a Pentagon-sized 

12        distribution center that will run 24 hours a 

13        day, 365 days a year without any reprise 

14        from the noise or air pollution the facility 

15        creates. 

16                     When are we going to stand up 

17        and listen to Brown Grove?  The community 

18        has been trying to get through for years.  

19        In closing, history is being made today.  

20                     The decision you will make 

21        will be forever transcribed in history.  The 

22        last year has been a break through in 

23        protecting the rights of communities like 

24        Brown Grove in Virginia.  The Black Lives 

25        Matter movement emerged, the State of 
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 1        Virginia passed the Environmental Justice 

 2        Act and the Union Hill community won their 

 3        battle having pressed it. 

 4                     You can name this parcel 

 5        Airpark, which by the way, disassociates 

 6        itself with Brown Grove.  But the fact is, 

 7        this parcel isn't just anywhere.  It is 

 8        smack dab in the middle of Brown Grove. 

 9                     The Brown Grove community has 

10        battled racism, industrial encroachment, 

11        pollution and forced removal from their 

12        homes over the last 150 years.  The impact 

13        is real and documented. 

14                     If Wegmans develops the 

15        distribution center in the Airpark location, 

16        it is very -- it very well could mean the 

17        end of Brown Grove.  But Brown Grove fights 

18        to stay.  I, along with thousands of others, 

19        stand with Brown Grove --

20                 

21                 MS. WOOD:  Ma'am, I'm going to need 

22        you to wrap up your comments, please.

23                 

24                 MS. MILLER:  I, along with 

25        thousands of others, stand with Brown Grove 
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 1        in that fight.  The question I ask the Board 

 2        today is do you stand with Brown Grove?  

 3                 

 4                 MS. WOOD:  Thank you.

 5                 

 6                 MS. BERNDT:  The next speaker is 

 7        Gustavo Angeles.  And he has up to three 

 8        minutes.

 9                 

10                 MS. TRETINA:  Mr. Angeles, you are 

11        unmuted.  You need to unmute your mic.  If 

12        you look on the webinar control panel, you 

13        can see a red mic.  If you click on that, 

14        that will unmute you --

15                 

16                 MR. ANGELES:  Okay, I got it.

17                 

18                 MS. TRETINA:  There you go.  okay.

19                 

20                 MR. ANGELES:  Thank you very much.  

21        It wasn't too clear.  Madame Chair, good 

22        afternoon, everybody.  And thank you very 

23        much for the opportunity.  I'm speaking on 

24        behalf of the Virginia Chapter of the Sierra 

25        Club, a grassroots environmental 
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 1        organization with over 20,000 members in 

 2        Virginia.  Brown Grove is an environmental 

 3        justice and [unintelligible] community that 

 4        has really been subject to significant 

 5        individual and community adverse impacts 

 6        over more than 60 years. 

 7                     DEQ and the Board must assess 

 8        whether proposed activities might cause 

 9        disproportionate harm to under-represented 

10        communities, as was articulated by community 

11        members of Brown Grove at the Board public 

12        hearing. 

13                     EJ is not only for the Air 

14        Board.  The rules and regulations related 

15        with environmental justice that are here in 

16        the Virginia Code also apply to this Board.  

17                     The environmental justice 

18        study conducted by SKEO show that DEQ is not 

19        capable at the moment of conducting 

20        environmental justice analysis. 

21                     This study show that DEQ -- 

22        what it needs to be done in order to 

23        consider environmental justice.  The 

24        environmental assessment by the Army Corps 

25        will provide the Board and the public with 
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 1        this information.  The Board should require 

 2        this information in order to make an 

 3        educated decision.  There has not been a 

 4        meaningful involvement.  

 5                     The public's capacity to 

 6        participate in the permitting process was 

 7        violated when DEQ provide inadequate 

 8        opportunity for public participation, 

 9        produced insufficient public notices on the 

10        draft permit at some public hearings, and 

11        opted for a video conference only hearing 

12        like this one.

13                     Participants you know have are 

14        required -- an equated opportunity to make 

15        verbal statements during DEQ permitting 

16        hearing because of the rules that governs 

17        such statements were made available only at 

18        the hearing itself.

19                     As you saw today when some 

20        directly impacted community members 

21        presented, it was hard to hear.  And some of 

22        them mentioned that their neighbors are not 

23        familiar with video conferences.  In 

24        addition, Hanover County is well known to 

25        have inadequate broadband access and 
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 1        infrastructure, hampering residents' 

 2        abilities to participate in public 

 3        proposals.  Many complain over inadequate 

 4        accesses and loss of connections during 

 5        public hearings. 

 6                     DEQ ignores these problems and 

 7        does not provide other ways for them to 

 8        engage.  This is not public involvement.  

 9        This Board also holds meetings during 

10        regular business hours, ignoring or not 

11        making it easier for community members to be 

12        able to participate without losing a day of 

13        work. 

14                     This is not meaningful 

15        involvement.  I would request the Board to 

16        -- to not approve the permit and request DEQ 

17        to engage in the public in a -- in a 

18        meaningful way.

19                     I would like to read the -- 

20        the meaningful involvement concept according 

21        to Virginia Code.  Meets the requirement 

22        that affected and vulnerable communities and 

23        residents have access and opportunities to 

24        participate in the full cycle of the 

25        decision-making process about a proposed 


�                                                               371

 1        activity and will affect their environment 

 2        or health.  And decision-makers will seek 

 3        out and consider such participation, 

 4        allowing the views and perspective of 

 5        community residents to shape and influence 

 6        the decision.  Thank you very much.  

 7                 

 8                 MS. BERNDT:  The next speaker is 

 9        Michael Fenster. 

10                 

11                 MR. FENSTER:  Okay, great.  Thank 

12        you.  Can you hear me?

13                 

14                 MS. BERNDT:  Yes.  And Mr. Fenster, 

15        you have up to 15 minutes.

16                 

17                 MR. FENSTER:  Hopefully I won't 

18        take that long, but thank you so much.  

19        Thank you, Madame Chair.  Thank you, Board 

20        members.  Really appreciate your persistence 

21        and -- and patience with us.

22                     This -- these are -- feel like 

23        these past few talks are -- are difficult to 

24        follow.  These passionate pleas and 

25        arguments really difficult to follow.  But I 
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 1        am here today to speak for what I think is 

 2        the somewhat overlooked science that -- that 

 3        controls the hydrology and ecology of the 

 4        area.  So -- next slide, please. 

 5                     I'm going to look at three 

 6        different factors that control the abundance 

 7        of wetlands on this area.  And I know many 

 8        of you know these things. 

 9                     Maybe there will be a thing or 

10        two that you don't know that you can learn 

11        from today, and that's my hope.  So of 

12        course, the shape of the land is important.  

13                     What's under the ground has 

14        not been talked about so much.  And I -- I 

15        think that's surprising for a number of 

16        reasons, which I'll share shortly. 

17                     And then, of course, the soil 

18        type -- which has been talked a lot.  So I 

19        can skip over -- skip over that part.  Next 

20        slide, please.  

21                     Yeah, there -- there have been 

22        a lot of maps that have shown topography.  

23        This is -- this is a 2019 map from USGS 

24        showing the abundance of wetlands throughout 

25        the project area.  Just found this one 
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 1        interesting.  I pretty much know you can -- 

 2        you can go and pick and choose a lot of, you 

 3        know, what you want to support your 

 4        rationale a lot of times. 

 5                     But I don't know why USGS 

 6        would put this on here if there wasn't great 

 7        potential for wetlands all over the place, 

 8        just not in this -- this particular site.  

 9                     And I want to also call your 

10        attention to the drainage that -- that exits 

11        from the southwest part of the property down 

12        to Totopotomoy Creek.  So next slide, 

13        please.

14                     This is going to show you a 

15        few -- a few cross section profiles through 

16        the property site reference to the wetlands 

17        that were delineated in the bottom left.  

18        This is Google Earth elevation profiles.  

19                     So they do, obviously, have a 

20        taste of inaccuracies.  There's a tremendous 

21        amount of vertical relief here.  But the 

22        point to note here is that within that small 

23        amount of vertical relief, there are 

24        opportunities for depressions to pond water.  

25        Next slide.  This is true on the other side 
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 1        of -- of private property up on the northern 

 2        site there along Ashcake Road.  You see the 

 3        depressions there in the topography.  Next 

 4        slide. 

 5                     So basically, the -- the shape 

 6        of this land is like a teacup saucer.  And 

 7        there's lots of opportunities for water to 

 8        be held.  But of course, in order for water 

 9        to be held, there has to be something below 

10        it that keeps it from draining. 

11                     Next slide, please.  And 

12        that's where the geology of this area comes 

13        in.  So we're going to look at the geology 

14        as mapped by the United States Geologic 

15        Survey and that's the coverage that's here 

16        found in the yellow pattern quadrangle.  

17                     Next slide.  The predominate 

18        rock type -- it's actually not rock, it's 

19        sediment, through -- is the Cold Harbor 

20        formation that's ubiquitous throughout the 

21        area.  

22                     Of note here it says geologic 

23        symbol Tch.  And of note, again, I think 

24        this time with the DEM superimposed on the 

25        geologic map, you can see the drainage 


�                                                               375

 1        coming off the property.  And I'm noting 

 2        that in particular because it -- with such 

 3        drainage, it calls into play the Chesapeake 

 4        Bay Foundation -- I mean, the Chesapeake Bay 

 5        Preservation Act.  Next slide, please. 

 6                     I'm tired, too, you guys.  

 7        Yeah, so here is a representative cross 

 8        section through the area.  The Wegmans site 

 9        is shown in the top right as that yellow 

10        triangle. 

11                     The -- what it looks like 

12        below the ground is shown from cross section 

13        A to A prime below.  And what I want you to 

14        know, there's a couple of things.  

15                     First of all that the -- that 

16        formation is ubiquitous throughout the area 

17        unless a channel carved its way down into 

18        the underlying formation. 

19                     But the -- the -- this 

20        particular formation and the description of 

21        the formation, as it's mapped here on the 

22        left, shows that -- that it's a slightly 

23        muddy defined material, laterally and above 

24        about 100 feet in elevation.  The sand may 

25        become finer grain and muddy with increasing 
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 1        clay content.  Ophiomorpha burrows are 

 2        characteristic of -- of near shore pretty 

 3        much lagoon environment.  So we know at one 

 4        time, this was a pretty quiet geologic 

 5        environment. 

 6                     And in my -- my point of this 

 7        slide is that that produces a high potential 

 8        for hard pan everywhere up close to the 

 9        surface.  Next slide.  Soil types been 

10        talked about sort of ad nauseam here, so we 

11        can -- we can bypass here. 

12                     But I -- it's interesting.  

13        These two -- the coxville loam and the 

14        Dunbar fine sand is mapped by the USDA soil 

15        map here.  It's pretty extensive throughout 

16        the area. 

17                     The next slide will show you 

18        that the soil types are pretty ubiquitous 

19        with the -- with the wetland areas.  And 

20        they've all been -- they've all been 

21        characterized as poorly drained and hydric 

22        soils.  Next slide.  Yeah, so in summary, 

23        these three factors are the ones that 

24        control the distribution and abundance of 

25        the wetlands on the property.  And you know, 
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 1        it's making a case for more extensive 

 2        wetlands on this property and into the 

 3        surrounding areas than what has been 

 4        currently mapped. 

 5                     And so based on this desktop 

 6        analysis, this really short, brief desktop 

 7        analysis, it raises a critical question 

 8        about he extent and depth to the clay layer.  

 9                     If the -- if the clay layer in 

10        the subsurface is extensive and thick, we 

11        would expect a lot of ponding forming 

12        wetlands. 

13                     So to better understand the 

14        wetlands, we need a solid analysis of the 

15        depth to, the extent of and the thickness of 

16        this clay layer. 

17                     And so any -- my understanding 

18        is there is a -- an EA process about to 

19        begin.  So my recommendation is that if an 

20        EP process -- and if and when an EA process 

21        begins, that a critical component of the EA 

22        should be a determination of the extent and 

23        depth of this clay lens.  I was struck by a 

24        couple other things.  But let me make 

25        another side note about the clay -- clay 
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 1        layer below the property here.  GPR does not 

 2        penetrate clay.  So if people are planning 

 3        to use GPR as a way to find unmarked 

 4        grave sites, I don't think it's going to 

 5        work on that property.

 6                     Clay obliterates the signal of 

 7        ground-penetrating radar.  I was also stuck 

 8        -- struck by comment made in the Corps' 

 9        memorandum for record, that -- that there 

10        were aquitards found on the site.

11                     And -- and so what that's 

12        basically saying is -- it's acknowledging 

13        that there are clay layers that pond water 

14        on the site. 

15                     But I don't -- it doesn't 

16        sound like there's been an extensive 

17        analysis, a wholistic analysis of the entire 

18        site.  And spot samples surely aren't going 

19        to be able to determine the depth and extent 

20        of those particular units. 

21                     Yeah, so my -- my 

22        recommendation is that in order to find out 

23        what controls the shallow water table, we 

24        really need a more extensive and -- and 

25        substantive subsurface analysis.  And that's 


�                                                               379

 1        all I have for today.  Thank you for your 

 2        time.  Oh, by the way, I should've 

 3        mentioned.  I -- I've been a practicing 

 4        geologist for about 40 years. 

 5                     My name is Mike Fenster and I 

 6        work up at Randolph Macon College.  So if 

 7        you want to contact me, feel free to reach 

 8        out to me.  I've been working there for more 

 9        than 20 years now. 

10                     And -- and I'm the director of 

11        the environmental studies program up there 

12        at Randolph Macon.  So thank you for -- oh.  

13        I don't know how my mouse got -- mouse -- 

14        mouse got over there.  It's just that --

15                 

16                 MS. WOOD:  Thank you.

17                 

18                 MR. FENSTER:  -- it occurred to me 

19        --

20                 

21                 MS. WOOD:  We appreciate it.

22                 

23                 MR. FENSTER:  Yeah.

24                 

25                 MS. WOOD:  Cindy?
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 1                 MS. BERNDT:  Okay.  We believe that 

 2        we have Melvinia Wilson fixed.  So we're 

 3        going to try one more time for Melvinia, who 

 4        has up to 12 minutes.  

 5                 

 6                 MS. TRETINA:  Ms. Wilson, you can 

 7        unmute.  Okay.

 8                 

 9                 MS. WILSON:  Good afternoon.  Can 

10        you hear me?

11                 

12                 MS. TRETINA:  Yes.  

13                 

14                 MS. WILSON:  Oh, thank the Lord.  

15        Okay, good afternoon, State Water Control 

16        Board members.  I'm Melvinia Wilson, a 

17        concerned citizen for the Brown Grove 

18        community.

19                     I'm a great, great 

20        granddaughter of Mr. Jefferson Morris -- 

21        patriarch -- and Mrs. Caroline Dobson Morris 

22        -- matriarch -- of the Morris family from 

23        the late 1800's to the mid-1940's.  I, a 

24        descendant of their legacy, revere their 

25        lives and the lives of the ancestors who 
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 1        have come before me by unifying in strength 

 2        and courage to battle prolonged, pervasive 

 3        injustices which have plagued our community 

 4        for over a century and a half.  

 5                     The Virginia DEQ and the Army 

 6        Corps of Engineers have a responsibility to 

 7        ensure that environmental justice rules are 

 8        integrated and are in compliance with the 

 9        Environmental Protection Agency federal 

10        guidelines and policies to achieve 

11        environmental and public health improvements 

12        for the Brown Grove community and other like 

13        communities in Virginia that are 

14        disproportionately burdened by environmental 

15        harms and risks, low to mid -- moderate 

16        income and racially identified as a Black 

17        and/or Brown community.

18                     Obvious as well as potential 

19        hazards to our community should be reported 

20        to the EPA for our protection.  During the 

21        summer, there was digging and the 

22        installation of piping across the creek that 

23        used to cross -- flow across the road from 

24        my residence.  I was told when the 

25        contractor was assessing the area that 1M 
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 1        gallon water tank is to built in the 

 2        Airpark.  A permit had already been issued 

 3        in 2018 from the DEQ and the Army Corps of 

 4        Engineers regarding this proposed structure.  

 5                     When there is draining and/or 

 6        re-routing water from the wetlands area, 

 7        there is forest decomposition and the 

 8        release of metals and acids within the 

 9        forest negatively impacting water quality, 

10        plants and wildlife.

11                     Was there a study performed to 

12        determine the impact of the absorb -- 

13        absorbing millions of gallons of water from 

14        the creeks and -- and smaller creeks around 

15        Brown Grove in the wetlands area, especially 

16        if Wegmans Distribution Center is issued a 

17        permit, is my question.

18                     Last week's snows and rains 

19        accumulated much run-off and flooding to the 

20        properties of Ashcake, Egypt, Johnson Town 

21        and Lewistown Roads, especially those who 

22        have well water, which may have negatively 

23        impacted the quality of our well water, as 

24        well as the animals who rely on the wetlands 

25        for food and water.  According to the 
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 1        Chesapeake Bay Preservation Act, protection 

 2        of the certain lands called Chesapeake Bay 

 3        Preservation areas which, if these lands or 

 4        wetlands are disturbed or developed 

 5        improperly, may result in substantial damage 

 6        to the water quality of the Chesapeake Bay.  

 7                     All areas of Hanover County 

 8        are included in this section of Virginia, 

 9        including the Counties of Fairfax, Prince 

10        William, Stafford, Spotsylvania, Caroline, 

11        City of Richmond, Chesterfield, Petersburg, 

12        Prince George, Surry, Isle of Wight, Suffolk 

13        and all counties east of the counties 

14        aforementioned.

15                     These lands and wetlands 

16        should be protected from 1.7M square-foot 

17        facilities and these facilities six stories 

18        high in phase one. 

19                     And an additional 1.3M square-

20        foot facility to be built in phase two 

21        according to a consulting group submission 

22        to the DEQ September 30th, 2020.  In 

23        addition, the maps associated with the 

24        proposed site regarding the proposed Wegmans 

25        center did not match the listed web site 


�                                                               384

 1        addresses and Google maps printed on the 

 2        consulting group's 90-page document.  In the 

 3        Hanover County comprehensive plan, it is 

 4        stated that private citizens or companies 

 5        will have to pay for building their own 

 6        water treatment facilities.

 7                     There are no water treatment 

 8        facilities for all of the residents of Brown 

 9        Grove.  Most of our residents have well 

10        water, even though there was a water and 

11        sewer proposal for the community in 1995 

12        when Hanover re-zoned our community area 

13        from agricultural to industrial.

14                     This was supposed to have been 

15        the plan, I believe, under the community 

16        development block grant in 1995.  A 

17        stipulation of acquiring a community block 

18        grant is to have a well defined community, 

19        which Brown Grove has been for over 100 

20        years.

21                     In 1995, one resident was told 

22        that they had to pay $10,000.00 to hook to 

23        the water and sewer system because her 

24        property was not positioned along the 

25        Ashcake Road corridor.  Some residents have 
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 1        water, however, sewer facilities -- some 

 2        facilities were not provided for the Brown 

 3        Grove residents at that time. 

 4                     The Brown Grove Preservation 

 5        Group has been planning for air, water and 

 6        soil testing in our community as is the -- 

 7        it is important to our community due to 

 8        these now reported changes and preparations 

 9        for more corporations to encroach upon our 

10        community with industrial business land for 

11        sale in the Airpark Winding Brook and Lake 

12        Ridge areas. 

13                     Well water samples were taken 

14        February 16th and 17th from eight homes by 

15        the Southeast Rural Community Assistance 

16        Project, SERCAP, a non-profit organization 

17        located in Roanoke, Virginia which fully 

18        funded the sampling.

19                     And we, the Brown Grove 

20        community, appreciate their financial 

21        assistance and needs analysis.  The test for 

22        gasoline range organics, Chromium five, 

23        lead, mercury, arsenic and chlorinated 

24        hydrocarbons were performed by the Air, 

25        Water and Soil, a private certified 
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 1        laboratory.  Results appear inconclusive 

 2        even though it was stated by the laboratory 

 3        analyst that all of the contaminants tested 

 4        were in the well water samples.

 5                     The results are inconclusive 

 6        due to the estimating process of each 

 7        quantity of each contaminant against a 

 8        reporting standard, which determines if 

 9        estimated quantity found should be reported 

10        to the Virginia Department of Health, the 

11        DEQ and the EPA.

12                     None of these contaminants, 

13        especially gas, lead, arsenic and mercury 

14        are acceptable quantities when our families, 

15        our children are affected with brain and 

16        nervous system, immune system, endocrine 

17        system, digestive, heart and lung-related 

18        illnesses.

19                     All of these companies and 

20        those buying land should be held responsible 

21        for the pollution that has been released 

22        into our community.  Clean up the pollution 

23        and pay our community for the health 

24        problems and the suffering that they have 

25        caused and are projected to cause through 
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 1        free mandatory hook-up's to systems in our 

 2        community during construction, pre-water 

 3        testing during construction and after 

 4        construction at the cost of the companies 

 5        for not less than 25 years. 

 6                     Air, water and soil testing 

 7        should be performed every year.  And that 

 8        the Brown Grove community own and control 

 9        the testing labs responsible for community 

10        testing. 

11                     Continued water testing is 

12        needed for our community due to the lack of 

13        water and wastewater treatment facilities 

14        for residents who still have wells, as -- 

15        excuse me -- as well testing for air and 

16        land quality due to these encroachments 

17        which have been in our community for years.  

18                     Concrete company, Ashcake Road 

19        landfill, County airport, a beer brewery 

20        that utilizes thousands of gallons of clean 

21        water and produce wastewater byproducts.  

22                     The truck stop at I-95 and 

23        split our community and an old gas station.  

24        Since 2009, an industrial water treatment 

25        plant and other chemicals, metals and mining 
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 1        companies and laboratories which release 

 2        wastewater and byproducts into the community 

 3        well water.  

 4                     Review of the EPA federal 

 5        government environmental reports pertaining 

 6        to those companies should be made available 

 7        to be reviewed by the Brown Grove community 

 8        to ensure that the DEQ and EPA have tested 

 9        and reviewed the properties of these 

10        companies and the residents who live near 

11        and within these companies have not been 

12        negatively impacted by underground storage 

13        tank leakages and wastewater byproducts. 

14                     If not, there must be testing 

15        of our properties immediately -- the 

16        industrial water treatment plant services, 

17        automotive, food and beverage chemical 

18        hydrocarbon processing metals, mining, power 

19        and pulp paper industries and also 

20        institutional customers to include data 

21        centers, district energy providers, 

22        universities, government buildings and 

23        hospitals.  The company was investigated for 

24        an accident in 2014 related to this 

25        chemical, cyclohexylamines -- a colorless 
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 1        liquid tinted any color, sometimes due to 

 2        other contaminants with a fishy odor, is 

 3        produced.  And this company is located 

 4        within a mile of our community.

 5                     The chemical is used for 

 6        making perfumes, dyes, sweeteners and 

 7        pesticides and is kept from open flames.  

 8        The chemical is toxic and can be merged into 

 9        water, thus potentially negatively affect 

10        our well water. 

11                     The company has added to its 

12        capacity in Ashland a $10M, 25,000-foot 

13        testing lab for flammables facility.  The 

14        lab -- the lab performs mercury analysis, 

15        metals analysis and others.

16                     This company claims that their 

17        risk management plan has been developed with 

18        a number of systems.  However, the web site 

19        for the EPA reading room suggests access to 

20        the information is not available for us 

21        living in Virginia.

22                     Because Virginia is not listed 

23        where there is access to information 

24        regarding incidents and accidents.  In fact, 

25        Virginia is among 10 states that does not 
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 1        allow access to EPA reading room 

 2        information.  Hanover County promised that 

 3        our community would be protected under 

 4        community development block grant with Brown 

 5        Grove defined as a residential community, as 

 6        Brown Grove has paid Hanover County taxes 

 7        for 150 years. 

 8                     Our ancestors have beared the 

 9        burdens of betrayal of land, slavery, Jim 

10        Crow, racial integrity laws --

11                 

12                 MS. WOOD:  Ma'am.

13                 

14                 MS. WILSON:  -- from 1924 to 1934, 

15        being barred from economic parity in jobs 

16        and housing.  Legal disparity in 

17        representation and judgment in courts.  

18        Barred from equal educational opportunity 

19        and environmental justice.

20                 

21                 MS. WOOD:  Ma'am.  Ma'am, I'm going 

22        to have to ask you to wrap up your comments, 

23        please.

24                 

25                 MS. WILSON:  As Grandpa Jeff and 
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 1        Grandma Caroline descendants with 150-year 

 2        legacy of hard work, faith and strength need 

 3        not continue to bear the burdens of 

 4        injustice, especially environmental 

 5        injustice. 

 6                     We need not be denigrated with 

 7        another usurper of our beauty, our health, 

 8        our blessed peace and spiritual prosperity 

 9        in the community of Brown Grove.  This 

10        project and other permit --

11                 

12                 MS. WOOD:  Ma'am.

13                 

14                 MS. WILSON:  -- requests from 

15        industrial companies should not be accepted.  

16        It's -- the permit should be denied.  Thank 

17        you for listening.

18                 

19                 MS. WOOD:  Thank you.  

20                 

21                 MS. BERNDT:  The next speaker is 

22        Kenneth Spurlock.  Mr. Spurlock has up to 

23        six minutes.  

24                 

25                 MS. TRETINA:  Mr. Spurlock, you can 
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 1        unmute your mic now.  On the webinar control 

 2        panel, you see a red microphone icon.  You 

 3        can click that to turn it green.  I'll see 

 4        if Kevin can help him.

 5                 

 6                 MS. BERNDT:  Okay, great.  We'll 

 7        move on then.  The next speaker is Mary 

 8        Jones.  Ms. Jones has up to three minutes.  

 9        And we have about an hour left.    

10                 

11                 MS. JONES:  Can you hear me?

12                 

13                 MS. WOOD:  Yes.

14                 

15                 MS. JONES:  Okay.  I live 

16        downstream of where the Wegmans Distribution 

17        Center will be.  And Totopotomoy Creek runs 

18        through Brown Grove community. 

19                     And then it runs through the 

20        middle of my neighborhood, Milestone, which 

21        has about 400 homes, and then through 

22        Ashcreek, which has about 700 homes.  

23        Children play in this creek, and many fish 

24        and wildlife call it home.  Our neighborhood 

25        has done its job to be sure homeowners who 
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 1        live along the wetlands know they are 

 2        forbidden to even put a 10-foot tool shed in 

 3        their backyard on the wetlands.  Yet here we 

 4        are debating if Wegmans can come in. 

 5                     And not just put up a 1.2M or 

 6        1.7M square-foot facility next door to this 

 7        wetland creek, but destroy maybe 14 acres of 

 8        wetlands in the process and likely pollute 

 9        it and the surrounding wetlands that it 

10        doesn't destroy. 

11                     DEQ has been made aware that 

12        the Chesapeake Bay Preservation area map 

13        that Wegmans provided incorrectly shows the 

14        outline of only one of the 20 parcels that 

15        make up the site which resulted in the 

16        Chesapeake Bay Preservation area's 

17        incorrectly appearing to not be in the 

18        proposed project.

19                     DEQ has failed to require 

20        Wegmans to provide correct information.  

21        This seems like a basic requirement and any 

22        permits must be denied since -- since the 

23        information Wegmans provided is incorrect as  

24        you've heard over and over and over today.  

25        Let's put this big project in perspective 
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 1        because 1.2M or 1.7M or how much every 

 2        million square feet, that's really hard to 

 3        imagine.  I don't know if you've ever seen a 

 4        building that big.  

 5                     This is about the size of 10 

 6        Super Walmarts together on one property.  So 

 7        imagine the number of 18-wheeler truck 

 8        deliveries and box truck deliveries for 

 9        every little grocery store item. 

10                     Then add in employees riding 

11        to and from work, and to and from lunch and 

12        dinner and breakfast.  Because this is a 

13        24-hour a day, nonstop seven day a week 

14        operation. 

15                     So we have 10 Super Walmart-

16        sized monstrosity destroying over 14 acres 

17        of wetlands, sitting only feet away from a 

18        wetlands creek that runs through several 

19        neighborhoods that the fish, wildlife and 

20        people. 

21                     What data has Wegmans provided 

22        about spills involving diesel gasoline, 

23        automobile gasoline or road salt that will 

24        flow into Totopotomoy Creek from the 

25        Wegmans' trucks.  Additionally, what about 
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 1        hazardous materials being delivered to and 

 2        stored inside the grocery store distribution 

 3        center itself?  

 4                     What happens when trucks 

 5        delivering hazardous grocery store chemicals 

 6        to the distribution center have an accident 

 7        and spill their load into these wetlands? 

 8                     What about an accident inside 

 9        the actual distribution center, like with 

10        compressed hydrogen that's going to be 

11        stored onsite.  We all live up and down 95.  

12        We've seen what happens when an 18-wheeler 

13        tips over and spills its load. 

14                     There's so much more involved 

15        than just clean up on aisle seven.  With 10 

16        Super Walmarts, that's 10 times the amount 

17        of bleach, fluorescent bulbs, aerosols, 

18        batteries, disinfectants, pharmaceutical 

19        drugs, pesticides -- even nicotine patches 

20        are hazardous.  

21                 

22                 MS. WOOD:  Ma'am, I ask you to wrap 

23        it up, please.

24                 

25                 MS. JONES:  Thank you.  Wegmans has 
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 1        said there will be 3,000 vehicle trips 

 2        daily, 365 days per year.  How many of those 

 3        trips involve hauling hazardous material 

 4        into an area that's already full of 

 5        wetlands?  This permit must be denied.  

 6                     You've heard that line that 

 7        people laugh about when they hear, I'm from 

 8        the government and I'm here to help.

 9                 

10                 MS. WOOD:  Ma'am, I think we get 

11        the gist of what you're saying.  I ask you 

12        to --

13                 

14                 MS. JONES:  Well, you're going to 

15        hear the gist of it, please.  We sat and 

16        listened to you guys for hours.

17                 

18                 MS. WOOD:  You've had your three 

19        minutes.

20                 

21                 MS. JONES:  How about we get rid of 

22        that -- excuse me, I'm talking.  How about 

23        we get rid of that laughter and make it a 

24        reality.  Be from the government and be here 

25        to help.  Keep our wetlands from being 
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 1        destroyed.  Keep our waters healthy.  Keep 

 2        our people healthy.  Deny this permit.  

 3        Thank you.

 4                 

 5                 MS. BERNDT:  The next speaker is 

 6        Lakshmi Fjord, and she has up to 12 minutes.  

 7                 

 8                 MS. FJORD:  Thank you, Madame Chair 

 9        and members of the Board.  I hope you can 

10        hear me.  I have chopped my comment as 

11        choppiest as I can.  My name is Lakshmi 

12        Fjord and I echo the evidence given by 

13        Jonathan Gendzier of SCLC. 

14                     I've worked with SCLC for over 

15        five years.  And I'm the public health 

16        anthropologist who collaborated with 

17        African-American residents of Union Hill to 

18        uncover the specific environmental justice 

19        majority demographic facts and historic 

20        freedmen descent to counter the misuses by 

21        Dominion and DEQ of EJSCREEN and census 

22        track data that erased the existence of 

23        Union Hill, the site for ACP's compressor 

24        station.  It is now extremely problematic 

25        that DEQ once more solely used EJSCREEN to, 
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 1        quote, check off the EJ box, unquote, for 

 2        Brown Grove despite losing that law suit and 

 3        which our comparative methods were a key 

 4        factor in the Fourth Circuit's decision on 

 5        environmental justice bases.

 6                     For so much of this, I bow to 

 7        the expert cultural knowledge that's already 

 8        been given to this Board about the fractures 

 9        of community cohesion given by Brown Grove 

10        descendants -- with whom I'm now 

11        volunteering on community research on issues 

12        of environmental justice and historic 

13        preservation, the impacts of this facility.  

14                     Okay, the only thing that I 

15        feel hasn't been brought before you also is 

16        the problems with DEQ's review summary, 

17        which were exactly the ones sited by the 

18        Fourth Circuit in their overturning of the 

19        Air permit. 

20                     So that -- again, that's a 

21        central figure in that.  I -- that I find 

22        that such a concern.  So they defined -- the 

23        judges defined as, quote, arbitrary and 

24        capricious, DEQ's actions to disallow for 

25        the Air Board are EJ evidence and PM2.5 
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 1        emissions to this specific EJ community.  

 2        Thus, I find as unfair treatment under the 

 3        Virginia EJ Act, DEQ's imbalanced imposition 

 4        of arbitrary and capricious reasoning to a 

 5        large list of public comments -- including 

 6        my own -- that was beautifully covered by 

 7        the former -- the prior speakers about the 

 8        health impacts of air emissions from diesel 

 9        and other -- diesel PM2.5 traffic.

10                     But that -- the Water Board -- 

11        I mean, that -- excuse me.  The DEQ stated 

12        that we can only make those comments based 

13        on Wegmans' construction activities. 

14                     I think you'll read over and 

15        over and over that that is intoned as the 

16        reason to disallow.  And I find that 

17        extremely troubling since, again, citing 

18        this -- the Fourth Circuit. 

19                     They said that even when maps 

20        are not violated, as to this particulate 

21        matter, the record reflects that exposure to 

22        PM2.5 will increase the risk of asthma, 

23        heart attacks and death.  We have yet to 

24        find where the Board analyzed this risk of 

25        two point -- PM2.5 emissions to this 
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 1        specific community.  You are all experts.  I 

 2        greatly appreciate the probing questions 

 3        that you made to the presentation by DEQ and 

 4        to the Wegmans' representatives.

 5                     And I hope that you will 

 6        consider not, as disallowed new information, 

 7        that the Virginia EJ Act should be 

 8        considered as relevant to your decision for 

 9        this permit.  Thank you very much.  

10                 

11                 MS. BERNDT:  The next speaker is 

12        Lisa Eget.  And she has six minutes.  

13                 

14                 MS. TRETINA:  I don't see her name.  

15        She is not on the webinar.  Cindy?

16                 

17                 MS. BERNDT:  Yes, I see it.  All 

18        right.  So the next speaker is John DuMont 

19        -- or DuMont.  And he has up to six minutes.

20                 

21                 MS. TRETINA:  Oh, okay.

22                 

23                 MS. HARRIS:  Cindy, there is an L. 

24        William Eget listed.

25                 
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 1                 MS. BERNDT:  Well, now he's back 

 2        on.  He wasn't there a minute ago.

 3                 

 4                 MS. HARRIS:  Okay.  Just FYI.

 5                 

 6                 MS. TRETINA:  Yeah.  

 7                 

 8                 MS. BERNDT:  He's -- he was not 

 9        there a second ago.  So let's go with 

10        Mr. Eget.  And then we'll go to Mr. DuMont.

11                 

12                 MS. TRETINA:  Okay.  There you go.

13                 

14                 MS. EGET:  Hi.  This is Lisa Eget.  

15        My husband donated his minutes to me.  I 

16        think I have six minutes.  I'll try to be 

17        quick.  Good afternoon, Board members.  

18        First, can you hear me?

19                 

20                 MS. WOOD:  Yes.

21                 

22                 MS. EGET:  Great.  I respectfully 

23        ask you to act on behalf of the citizens of 

24        the Commonwealth of Virginia to deny Wegmans 

25        a permit to destroy the significant 
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 1        delineated and non-delineated wetlands 

 2        located on the Sliding Hill property under 

 3        discussion today.  Such a permit would set a 

 4        terrible precedent for several reasons.  I 

 5        would also like to incorporate all the 

 6        comments of all the speakers that have gone 

 7        before me.

 8                     Now, first terrible reason 

 9        this is a precedent, one, under the initial 

10        applicant of Hanover Economic Development 

11        Linwood Thomas, Wegmans has applied for the 

12        wrong type of permit. 

13                     Wegmans needs to apply for an 

14        industrial permit.  The property is zoned 

15        industrial against the well expressed 

16        historical and current wishes of the 

17        neighboring Brown Grove community. 

18                     Wegmans mentioned today that 

19        it plans to have manufacturing and there 

20        will, indeed, be fuel storage onsite.  One, 

21        a hydrogen fuel tank for industrial trucks 

22        and, two, diesel fuel storage for the four 

23        two-megawatt diesel back-up generators which 

24        in total are large enough to power 1600 or 

25        more homes for one hour.  Additionally, the 
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 1        distribution center will significantly 

 2        pollute local water by a parking lot run-off 

 3        from diesel fuel emissions of hundreds or 

 4        thousands of 24/7 stationary trailers 

 5        running transport refrigeration units called 

 6        TRUs. 

 7                     Two, a second reason this 

 8        would be a terrible, bad precedent is the 

 9        federal environmental justice review needed 

10        to occur prior to the start of the DEQ 

11        permit process, or at least well before the 

12        stage we're at.  

13                     On February 16, 1994 President 

14        Bill Clinton signed Executive Order 12898 

15        that directs federal agencies to identify 

16        and address the disproportionately high and 

17        adverse human health or environmental 

18        effects of their actions on minority and low 

19        income populations to the greatest extent 

20        practicable and permitted by law. 

21                     To develop a strategy for 

22        implementing environmental justice, to 

23        promote non-discrimination in federal 

24        programs that affect human health and the 

25        environment, as well as provide minority and 
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 1        low income communities access to public 

 2        information and public participation.  It 

 3        appears that the government of the 

 4        Commonwealth of Virginia and the DEQ forgot 

 5        about federal law in this case that should 

 6        have ensured that Brown Grove residents and 

 7        stakeholders were fully informed, 

 8        meaningfully engaged, consulted and 

 9        considered well before Wegmans-DEQ 

10        distribution center was touted to the 

11        general public as a done deal and arrived at 

12        this late stage in the permit process.  

13                     Three, a third reason this is 

14        a terrible bad precedent.  The federal 

15        environmental justice review would have 

16        reviewed diesel fuel emissions. 

17                     But the various environmental 

18        justice employees and appointees and 

19        councils at the Virginia State level could 

20        also have advised if consulted in advance of 

21        the DEQ permit process to decide if that 

22        process should even proceed to this point.  

23        The DEQ should have waited for the federal 

24        government to perform a legitimate 

25        environmental justice review of the Wegmans' 
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 1        project that would've accounted for the 

 2        negative human health impacts of 

 3        transportation refrigeration units, diesel 

 4        fuel emissions, impacts that fall through 

 5        regulatory loophole and federal and state 

 6        law -- which is being exploited in this 

 7        case. 

 8                     The EPA gives sole regulatory 

 9        authority to the State of California to 

10        regulate true emissions.  Virginia has the 

11        choice to follow California regulations or 

12        to have no regulations.  

13                     Virginia has no regulations 

14        that would mitigate the effects of the 24/7 

15        diesel fuel emission from hundreds, maybe 

16        thousands, of stationary food storage 

17        trailers that will damage and destroy both 

18        human health and quality of life.

19                     Concerned citizens knew about 

20        the problem before Wegmans' first 

21        informational meeting.  And publicly and 

22        repeatedly asked Wegmans to electrify its 

23        parking lots, to mitigate the effects of 

24        true diesel fuel emissions that will blanket 

25        the local area and subsequently enter the 
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 1        water through the soil, negatively effecting 

 2        local well water.  In truth, air impacts are 

 3        water impacts in the case of a large 

 4        distribution center.  And air impacts are 

 5        currently non-regulated. 

 6                     As a critical part of the 

 7        environmental justice to fully inform and 

 8        meaningfully engage Brown Grove residents 

 9        and stakeholders and other local residents, 

10        the DEQ should've asked the Virginia 

11        Department of Health to properly analyze all 

12        of the potential human health consequences 

13        and costs.

14                     And should've informed various 

15        Virginia State agencies and Brown Grove 

16        residents, stakeholders and other local 

17        residents of the serious human health risks 

18        and immediate and deferred taxpayer health 

19        care costs of the proposed distribution 

20        center project so that the impacted citizens 

21        could make informed comments. 

22                     And the SWCB members could 

23        make informed decisions about the Wegmans' 

24        project and DEQ permits.  Four, the fourth 

25        thing that should've happened that sets a 
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 1        bad precedent is that the State failed to 

 2        ask VIMS to consult about the wetlands 

 3        delineation. 

 4                     The State of Virginia via the 

 5        governor and/or DEQ should've arranged for 

 6        the Virginia Institute of Marine Science -- 

 7        VIMS -- to consult on the wetlands 

 8        delineation. 

 9                     Because VIMS is full of 

10        experts that Virginia citizens pay a lot of 

11        taxpayer money to be experts.  I believe it 

12        was the intent of the Legislature that VIMS 

13        would consult on projects like the Wegmans' 

14        project in order to preclude badly conceived 

15        projects from destroying and damaging 

16        wetlands that are a tangible, decreasing, 

17        but crucial asset to the Commonwealth of 

18        Virginia.

19                     And the government of the 

20        Commonwealth of Virginia should be able to 

21        be trusted by Virginians to safeguard the 

22        long term interests of Virginia citizens 

23        over the short term interest of New York 

24        business people.  VIMS should've been asked 

25        to confirm whether the measurement of the 
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 1        wetlands and, thus, the amount of wetlands 

 2        destruction and mitigation for destruction 

 3        was accurate and/or appropriate.  Five, 

 4        Virginia should save its assets for the 

 5        benefit of its citizens.

 6                     Why is the Commonwealth of 

 7        Virginia destroying Virginia wetlands so 

 8        that Wegmans can expand in North Carolina?  

 9        Now, you may think that Wegmans will expand 

10        its stores in Virginia.

11                     But would Wegmans actually 

12        expand its stores in Virginia?  Wegmans is 

13        well known to locate its stores in only high 

14        income, high education areas, usually the 

15        opposite of environmental justice 

16        communities. 

17                     Part of the issue with the 

18        proposed distribution center is that 

19        impacted residents will not have access to 

20        the benefits of shopping at Wegmans, but 

21        only suffer from the extensive pollution and 

22        inconvenience caused by the distribution 

23        center.  As far as job creation, the entire 

24        -- 

25                 
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 1                 MS. WOOD:  Ma'am.  

 2                  

 3                 MS. EGET:  I will -- I will wrap 

 4        up.  The entire warehouse industry is moving 

 5        to robotics.  Soon distribution centers will 

 6        be huge buildings full of robots rather than 

 7        people. 

 8                     We need to protect our 

 9        Virginia assets for Virginians.  Please vote 

10        against this permit.  Thank you.

11                 

12                 MS. BERNDT:  The next speaker is 

13        John DuMont.  He has up to six minutes.  

14                 

15                 MR. HAYES:  Just a -- just a -- a 

16        comment.  We -- our mics work just fine, 

17        you don't have to yell.  

18                 

19                 MS. BERNDT:  Okay, thanks.  

20                 

21                 MR. DUMONT:  John DuMont, can you 

22        hear me?

23                 

24                 MS. BERNDT:  Yes.

25                 
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 1                 MR. DUMONT:  Good evening.  I know 

 2        that it's late and I appreciate you for 

 3        staying on this whole time and remaining 

 4        engaged throughout the process. 

 5                     Some of my stuff might be a 

 6        little bit duplicative, but I did spend six 

 7        hours last night writing and re-writing my 

 8        six-minute speech.  So I'd like to put it 

 9        out there for whatever that's worth. 

10                     So I would like to speak today 

11        in hopes that our community will finally 

12        find people in a position of authority to 

13        have the courage to do the right thing.  

14                     What I ask of you is that you 

15        consider the sources of the information you 

16        are hearing today.  With everyone providing 

17        you with information has an agenda, 

18        including myself, but not all of the agendas 

19        here align with the purpose of the Virginia 

20        State Water Control Board.

21                     As I see it, there are three 

22        groups that play a role in this project.  

23        Those in favor including Wegmans, Timmons, 

24        Airpark Associates and politicians whose 

25        agenda is to get a sweetheart deal on cheap 
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 1        land and use political influence to overcome 

 2        obstacles that prevented past development on 

 3        the property.  They give us many agencies 

 4        put in place to enforce the laws and 

 5        statutes that protect our environment and 

 6        the people in the surrounding area.  

 7                     Finally, we have the community 

 8        that will be affected by the proposed 

 9        project.  From the community, our 

10        residents -- whose families have lived here 

11        since the abolition of slavery -- have seen 

12        the area surrounding their property re-zoned 

13        for industries that have completely changed 

14        the character of their land. 

15                     There are also people like me.  

16        People that are shocked to see the 

17        intentionally disparate application of 

18        regulations to different groups of people.  

19        I'll be up front about my agenda. 

20                     I want to see this project 

21        reviewed objectively in compliance with laws 

22        and regulations.  Same types of laws and 

23        regulations that prevent my neighbor from 

24        building a simple shed in their backyard 

25        because it will be too close to Totopotomoy 
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 1        Creek, a creek that is about to be forever 

 2        altered by a company that hasn't even had to 

 3        correct all of the known errors in their 

 4        application. 

 5                     Environmental regulations were 

 6        enacted for a reason.  If they are bad 

 7        regulations, we need to change them, not 

 8        ignore them when someone with [inaudible] --

 9                 

10                 MS. BERNDT:  Mr. DuMont?  Can 

11        everybody hear him but me?

12                 

13                 MS. TRETINA:  I can't hear him, 

14        either.

15                 

16                 MS. HARRIS:  I can't hear him.

17                 

18                 MS. BERNDT:  It's cut out.

19                 

20                 MR. DUMONT:  You can't hear me?

21                 

22                 MS. BERNDT:  There -- you're back.

23                 

24                 MS. TRETINA:  We can hear you 

25        again.


�                                                               413

 1                 MR. DUMONT:  All right.  I'll go 

 2        back just a sentence or two.  So let's talk 

 3        about what's at stake.  Wegmans has millions 

 4        of dollars on the line. 

 5                     If they are told to obey the 

 6        regulations, they might need to start over 

 7        and find and appropriate location like they 

 8        should've done in the first place. 

 9                     Because they chose the wrong 

10        path at the outset, they have everything to 

11        gain by pressing forward with this project 

12        at all costs.  

13                     The repercussions, if the 

14        Board makes the wrong decision today, won't 

15        negatively affect them.  They'll simply 

16        profit on the misfortune of others.  

17        Consider the character of the applicants.  

18                     The applicant tried to use a 

19        mosaic delineation technique to hide 

20        wetlands when the technique came about for 

21        the opposite purpose of identifying hard to 

22        find wetlands.  The applicants have made no 

23        legitimate effort to fund the proper search 

24        for unmarked graves because they fear 

25        finding them.  This is the same attitude 
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 1        they took regarding the remnants of the 

 2        Brown Grove School that they couldn't find 

 3        until a local resident pointed it out in 

 4        plain site.  

 5                     Applicants continue to push 

 6        forward with their flawed LEDPA analysis 

 7        because no one has forced them to correct 

 8        it.  

 9                     The applicants brought -- 

10        bought land with proffers to protect local 

11        residents and proceeded to lobby the county 

12        to remove all of the significant 

13        protections.  

14                     The applicants have not 

15        allowed enough site access, even though a 

16        condition of the permit application is to 

17        provide open access to access the property.  

18        Known wetlands data points have been 

19        intentionally left off the permit 

20        application. 

21                     They included artificial costs 

22        in the alternative cost analysis.  There are 

23        so many more instances, but I'm almost out 

24        of time.  On the other side, we have the 

25        community.  People that have spent countless 
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 1        hours and their own hard earned money trying 

 2        to shed light on this project.  There is no 

 3        hope to recoup their investment.  They have 

 4        spoken at meetings, done research, written 

 5        to legislators, fundraised and mitigated.  

 6                     And they've done all this 

 7        while the people that are supposed to serve 

 8        the community have worked against them 

 9        because the applicants have applied 

10        political and monetary pressure to minimize 

11        our voices.

12                     At a board of supervisors 

13        hearing, the applicants were given a private 

14        waiting area during the hearing while 

15        community speakers were forced to stand 

16        outside for hours in the freezing cold 

17        temperatures just to wait and speak for 

18        three minutes each. 

19                     The governor and the Attorney 

20        General haven't responded to calls, emails 

21        or FOIA requests, while the applicants have 

22        had direct conversations with the 

23        applicants.  DEQ has deferred to the 

24        judgment of the applicant despite clear 

25        divergence from clearly prescribed 
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 1        procedures.  In summary, it would be unfair 

 2        to give the applicants and opponents 

 3        arguments equal weight when the applicants 

 4        clearly haven't participated in this process 

 5        with good faith. 

 6                     The applicants chose a site 

 7        and then tried to bend interpretation of the 

 8        laws and regulations to suit their needs.  

 9        The other side has looked at the laws and 

10        regulations as written and is using those to 

11        evaluate the actions of the applicant.

12                     The purpose of the regulatory 

13        board isn't to find a way to see things the 

14        way -- through the eyes of the applicant.  

15        It's to perform a fair and unbiased review.  

16                     In the past, we've highlighted 

17        flaws in the application and regulators have 

18        usually chosen to believe the applicant 

19        rather than perform additional 

20        investigation. 

21                     In the very few instances when 

22        further investigation did take place, the 

23        critics of this project had been right 

24        virtually every time.  In fact, they might 

25        even be batting a thousand on the major 
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 1        issues.  I'm confident that they will be 

 2        right on numerous additional issues, but we 

 3        need you to deny the application until a 

 4        legitimate investigation occurs. 

 5                     I close by asking you to do 

 6        the right thing, listen to the critics and 

 7        investigate and let the evidence speak for 

 8        itself.  

 9                     And have the applicant follow 

10        the regulations that the rest of us would be 

11        required to follow in the same 

12        circumstances.  Thank you.

13                 

14                 MS. BERNDT:  The next speaker, and 

15        I'm not even going to attempt her first 

16        name.  Ms. Fisk.  And Ms. Fisk has up to 15 

17        minutes.  

18                 

19                 MS. FISK:  Can you guys hear me?

20                 

21                 MS. BERNDT:  Yes. 

22                 

23                 MS. FISK:  Hello?  

24                 

25                 MS. BERNDT:  We can -- we can hear 
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 1        you.

 2                 

 3                 MS. FISK:  Yes.  Hello.  My name is 

 4        Fionnuala Fisk.  I am co-hub coordinator of 

 5        Sunrise Richmond and political director of 

 6        Sunrise Virginia.  

 7                     I am here today to talk about 

 8        environmental racism and environmental 

 9        justice.  And I want to thank Andy, Addy, 

10        Britten and Tabitha who donated their time 

11        so I could speak. 

12                     I do want to start by noting 

13        that a lot of us found it a little 

14        insensitive that you have asked us to 

15        shorten our remarks. 

16                     This is our only chance to 

17        speak and this is really important to us.  

18        That being said, I appreciate you all being 

19        here and for your service to the 

20        Commonwealth. 

21                     Scholar Ruth Wilson Gilmore 

22        defines racism as state-sanctioned and extra 

23        legal exposure of group differentiated 

24        vulnerability to premature death.  And 

25        environmental racism plays a big role in 
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 1        this premature death.  Black Americans are 

 2        thrice as likely to die of asthma, are 

 3        exposed to 1.2 times more carcinogenic 

 4        particulates and have a higher lead exposure 

 5        rate than white Americans. 

 6                     The race of surrounding 

 7        communities is the strongest predictor of 

 8        where toxic waste sites are placed.  And 

 9        minority communities are consistently under-

10        served with basic infrastructure, like 

11        water, sewers and sidewalks -- all of which 

12        Brown Grove lacks.

13                     They're the less supported 

14        after natural disasters as evidenced by 

15        Hurricanes Katrina and Maria.  These facts 

16        didn't happen by chance, but because 

17        inequitable policy-making and deadly apathy.  

18                     Environmental racism isn't 

19        just in Flint or at Standing Rock.  We have 

20        our very own fight in Brown Grove, Hanover 

21        County. 

22                     The Brown Grove community, as 

23        has been shared with the Board, is a 

24        historic and a tight-knit Black community 

25        founded by Caroline Dobson Morris and other 
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 1        formerly enslaved people.  Wegmans' project 

 2        comes after 50 years of industrial 

 3        encroachment including a cement mixing 

 4        plant, I-95, a landfill and an airport 

 5        expansion.  

 6                     I would like to repeat for the 

 7        good of the order the Virginia Code's policy 

 8        on environmental justice as the fair 

 9        treatment and meaningful involvement of 

10        every person regardless of race, color, 

11        national origin, faith, disability or income 

12        in the development, implementation and 

13        enforcement of environmental laws, 

14        regulations and policies.

15                     Fair treatment is defined as 

16        the equitable consideration of all people 

17        whereby no group of people bears a 

18        disproportionate share of any negative 

19        environmental consequence resulting from an 

20        industrial, governmental or commercial 

21        operation, program or policy.

22                     Meaningful involvement is 

23        defined as the -- the requirements that 

24        affected and vulnerable community residents 

25        have access and opportunities to participate 
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 1        in the full cycle of the decision-making 

 2        process about a proposed activity that will 

 3        affect their environment or health.

 4                     And decision-makers will seek 

 5        out and consider such participation, 

 6        allowing the views and perspectives of 

 7        community residents to shape and influence 

 8        decision.  

 9                     Both fair treatment and 

10        meaningful involvement are at issue here.  

11        Let's start with fair treatment.  Wegmans 

12        and DEQ discussed digging up the graves of 

13        community elders casually. 

14                     Argued that the Brown Grove 

15        community didn't exist and blamed the Brown 

16        Grove Church declining to share pamphlets 

17        for the lack of community engagement.  And 

18        all this in Black History Month. 

19                     None of this would've happened 

20        if the community was a white community.  And 

21        even if DEQ would be so dismissive of a 

22        white community, that is not exactly a 

23        shining endorsement of their work.  The 

24        blasÃ© treatment of this history community 

25        during this process compounds years and 
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 1        years of neglect and encroachment on the 

 2        Brown Grove community.  Not to mention, this 

 3        project will invest in the infrastructure of 

 4        Sliding Hill Road.  

 5                     But again, Ashcake Road -- 

 6        which the Brown Grove community has 

 7        consistently asked for assistance with 

 8        throughout the years -- will continued to be 

 9        neglected.  

10                     If we consider if any group of 

11        people will -- will bear a disproportionate 

12        share of any negative environmental 

13        consequence, the answer is obviously yes.

14                     I would like to bring in 

15        several quotes by McGuire Woods' recent 

16        report titled Zoning and Segregation in 

17        Virginia.  

18                     Start quote, elected officials 

19        throughout the United States and Virginia 

20        law makers in particular use zoning through 

21        most of the 20th century as a governmental 

22        tool to segregate African-Americans.  A 

23        primary purpose of zoning and land use 

24        regulations is to protect residential 

25        property values from perceived threats.  
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 1        These threats range from the intrusion of 

 2        industrial or commercial uses to changes in 

 3        the ethnic, racial or economic status of 

 4        neighbors. 

 5                     Although explicit racial 

 6        zoning ended in 1917, a legacy of systemic 

 7        racism continues today.  Many of the first 

 8        zoning maps in Virginia applied industrial 

 9        zoning categories to areas of African-

10        American homes, while applying residential 

11        protection to areas of white homes.

12                     As I mentioned earlier, the 

13        location of industrial sites in this country 

14        is not an accident.  The environmental 

15        justice movement arose in the early 18 -- 

16        1980's out of a two-pronged concern among 

17        Black communities.

18                     A lack of public 

19        infrastructure in Black communities, such as 

20        the lack of sidewalks on Ashcake Road, and 

21        blatant disparities between industrial 

22        development in Black and white communities.  

23        The Wegman's site will have health impacts 

24        on the Brown Grove community.  Air pollution 

25        will dramatically increase in this area -- 
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 1        although I'm not supposed to be talking 

 2        about air pollution in this hearing -- as -- 

 3        as trucks move into and out of the 

 4        industrial site. 

 5                     Extensive research shows that 

 6        air pollution has an impact on community 

 7        health including conditions such as asthma.  

 8        Health is a fundamental part of 

 9        environmental justice. 

10                     The definition of 

11        environmental justice per the Virginia Code 

12        explicitly mentions the word health when 

13        considering the rights of effected 

14        communities to self-advocate. 

15                     In addition, we have the issue 

16        of meaningful involvement.  Quoting DEQ 

17        Director David Paylor, it is clear we -- 

18        that we haven't done a good -- as good a job 

19        as we should've done with communicating with 

20        and connecting with the public.

21                     As a reminder, the Code 

22        requires firstly, that affected and 

23        vulnerable community residents have access 

24        and opportunities to participate in the full 

25        cycle of the decision-making process.  And 
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 1        secondly, that decision-makers will seek out 

 2        and consider such participating, allowing 

 3        the views and -- and perspectives of 

 4        community members to shape and influence the 

 5        decision. 

 6                     DEQ and Wegmans have 

 7        steamrolled the community.  These next three 

 8        points I'm sharing on behalf of Brown Grove 

 9        community members Bonnica Cotman who ran out 

10        of time. 

11                     Wegmans said that they met 

12        with the pastor and a deacon at Brown Grove 

13        Church, but both have confirmed that they 

14        have not met with anyone from Wegmans.  

15                     Back in February 2020, the 

16        county supervisor, Faye Prichard, asked to 

17        meet with community -- oh, sorry, to meet 

18        with church members to talk about the 

19        project and answer any questions they had.  

20                     At the meeting, the community 

21        was told the project was a, quote, done 

22        deal.  And that their only hope was to 

23        persuade Wegmans to make some concessions in 

24        the name of being good neighbors.  

25        Meanwhile, US Army Corps of Engineers 
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 1        employee Elaine Holley contacted Bonnica to 

 2        see if Brown Grove would like to meet with 

 3        Wegmans to see if there was anything that 

 4        Wegmans would concede. 

 5                     Not exactly awe-inspiring pep 

 6        talks from those elected and appointed 

 7        public officials that are supposed to be 

 8        protecting the Brown Grove community.  It's 

 9        not surprising that the community felt 

10        alienated and defeated at first.

11                     This process has been onerous 

12        to learn about and demands intensive time 

13        commitments in order to participate.  By 

14        Ms. Robb's own admission, she reached out to 

15        a grand total of two community members.

16                     DEQ mentioned that resources 

17        were available on the DEQ web site for 

18        months as an example of accessibility.  But 

19        this process has been so arcane that even 

20        someone as engaged as I, someone who's been 

21        participating extensively since August, only 

22        learned this information during this final 

23        hearing.  A hearing takes an entire workday 

24        that is limited to -- a hearing that takes 

25        an entire working day that is limited to 
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 1        participants that have previously spoken or 

 2        commented, and which limits speakers to 

 3        three minutes of comments, no minutes of 

 4        questions and there's no check is so clearly 

 5        not accessible. 

 6                     But I feel silly even saying 

 7        it because it feels too obvious to be worth 

 8        mentioning.  But it clearly is.  Although 

 9        this permit says it will not be considering 

10        traffic, noise or air pollution, that data 

11        is integral to examining the environmental 

12        justice impacts of this case.

13                     The fractured permitting 

14        process is another instance of the community 

15        not having access and opportunities to 

16        participate in the full cycle of the 

17        decision-making process.  

18                     They're here.  Let them tell 

19        you about these issues in their three 

20        minutes, if they can even be heard.  As we 

21        seen consistently today, the infrastructure 

22        in Hanover is unacceptable.  Community 

23        members may be working during the next 

24        meeting -- oh, sorry, the next hearing if 

25        they can even figure out which it is or 
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 1        when.  Traffic, noise and air pollution will 

 2        absolutely affect the environment and health 

 3        of community members. 

 4                     When Ms. Robb mentioned that 

 5        the church had declined materials to 

 6        distribute among the community, I would 

 7        reply that that response was not due to a 

 8        lack of interest in this project. 

 9                     It was much, much, more likely 

10        the community felt hopeless.  This arcane 

11        process, presented as it was as a done deal, 

12        was simply not worth dealing with for 

13        citizens with jobs, families and 

14        disabilities that had been consistently 

15        ignored for over 50 years of industrial 

16        development.

17                     That choice to not engage 

18        during that singular moment in 2020 is a 

19        striking indictment of the system as is, not 

20        a sign that DEQ tried to do their due 

21        diligence, but oh, well. 

22                     Much of the community's not 

23        been able to participate to the full extent 

24        that they would like to.  But much of the 

25        Brown Grove community has been working to 
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 1        fight this project with a time investment 

 2        equivalent of a second job.  As mentioned 

 3        previously, 462 individuals and 

 4        organizations stand with them. 

 5                     We're fighting this thing 

 6        tooth and nail, not because we enjoy 

 7        investing over a year and many tens of 

 8        thousands of dollars in annoying Wegmans and 

 9        the DEQ, but because this project is not 

10        right. 

11                     As much as I hate to say it, I 

12        have a sneaking feeling that none of this 

13        effort matters in the eyes of the DEQ or 

14        Wegmans.  We all know full well that the DEQ 

15        can not share an example of us -- an example 

16        with us at the time when they have denied a 

17        permit. 

18                     We all know that this is an 

19        annoying step in the process to DEQ and 

20        Wegmans, unfortunately, required by law, for 

21        fulfilling the governor's directives of 

22        bringing in a facility with 700 low-paying 

23        jobs into this community.  Like Bonnica 

24        said, the governor got to Rochester, New 

25        York but must've gotten lost trying to find 
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 1        Brown Grove.  In the face of environmental 

 2        racism, we turn to environmental justice.  

 3        We must collectively reconsider our 

 4        relationship with the natural world. 

 5                     I live with and amplify the 

 6        needs, desires and dreams of front line 

 7        communities and build political power in 

 8        Black neighborhoods.  Environmental justice 

 9        is the shift from being acted upon to 

10        acting.

11                     It is Black communities 

12        choosing their own destinies.  The good news 

13        is the Black activists and communities are 

14        already doing that hard work.

15                     Everyone else must simply do 

16        no harm.  Wegmans should choose a site that 

17        destroy wetlands and unmarked ancestral 

18        graves.  And the elected officials that have 

19        been complicit should instead work to meet 

20        the infrastructure needs in Brown Grove.  

21                     Brown Grove deserves better.  

22        Brown Grove deserves justice.  I want to 

23        now, if I may, take a moment to read a poem 

24        that I have written for this occasion, Maya 

25        Angelou's assistance on the flutter.  Still 
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 1        they rise and still we rise with them.  Here 

 2        we are together, tall, proud like the trees 

 3        that we love.  Roots deep.  Oh Caroline, oh 

 4        Caroline, what you wrought is beautiful.  

 5        Strong women, wise men.  You would be so 

 6        proud. 

 7                     The cemetery on the hills is 

 8        full of gallant savagery, frozen in stone, 

 9        some 18,000 of them.  I have not yet been 

10        invited to participate in their hearing 

11        process for the grocery store that will 

12        surely be disrupting their rest soon enough.  

13                     I presume I will read about it 

14        any day.  Old Dominion's new future is 

15        rushing fast at it.  A place where we will 

16        listen, finally, to the souls of Black folk.  

17        Invisible man among the oaks no more. 

18                     Here we rise in electron boxes 

19        collectively.  Seizing hold of a memory as 

20        it flashes up in a moment of danger.  Still 

21        we rise with them.  

22                     From every corner the 

23        thunderous applause, the emanating contagion 

24        from every corner.  And we judge the bitter 

25        fruit from the burning summer harvest.  
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 1        Still we -- still they rise and we rise with 

 2        them.  Weary commissioners, on hour six or 

 3        month eight, FOIA'd 'til kingdom come where 

 4        Caroline awaits.  Still they rise and we 

 5        rise with them.  Join us.  Thank you so 

 6        much.  

 7                 

 8                 MS. BERNDT:  Okay.  The next 

 9        speaker is Rashad Pearson.  And Mr. Pearson 

10        has up to three minutes.  

11                 

12                 MS. TRETINA:  Rashad Pearson is not 

13        on the webinar.  I do not see the name under 

14        the R's or the P's.  

15                 

16                 MS. BERNDT: Okay, then let's move 

17        --

18                 

19                 MS. TRETINA:  Okay.

20                 

21                 MS. BERNDT:  Let's move on to Erika 

22        Yalowitz, who has up to three minutes. 

23                 

24                 MS. TRETINA:  Okay.  There are two 

25        Erika Yalowitz's on.  I will unmute the 
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 1        first one I see and see if that's the real 

 2        one.  Okay, I've unmuted the first Erika I 

 3        see on the attendee list.  Erika?

 4                 

 5                 MS. BERNDT:  Erika, are you there?  

 6                 

 7                 MS. TRETINA:  All right.  I'll 

 8        unmute the second one I see.  And one of the 

 9        two Erika's can speak.  Unmute yourself.

10                 

11                 MS. BERNDT:  Yeah, she needs to 

12        unmute herself.

13                 

14                 MS. TRETINA:  Yeah.  If you look at 

15        the webinar control panel, you'll probably 

16        see a little icon, red --

17                 

18                 MS. YALOWITZ:  Okay, can you hear 

19        me?

20                 

21                 MS. TRETINA:  Yes, we can hear you.

22                 

23                 MS. BERNDT:  Yes.

24                 

25                 MS. YALOWITZ:  Thank you.  My name 
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 1        is Erika Yalowitz -- Erika Yalowitz and I am 

 2        a Northern Virginia resident concerned, like 

 3        many others in the Commonwealth about how 

 4        this project in Hanover County and how -- 

 5        well, if -- favoring construction of this 

 6        commercial site on an archeological and 

 7        ecological site that may set precedent for 

 8        how we relate to our environment and our 

 9        Black and Brown communities in Virginia.

10                     I welcome the progress of 

11        every local community and every individual's 

12        right to access good quality goods.  But it 

13        would not be coherent for a business that 

14        prides itself in its wholesome products and 

15        services to continue its pursuit to 

16        eliminate these wetlands and -- which would 

17        have a permanent negative affect on both the 

18        environment and the community.

19                     In addition, there is no time 

20        more appropriate than Black History Month to 

21        recognize that lives of the people whose 

22        body repose there matter.  Their descendants 

23        matter and the life of every Black and Brown 

24        person in this community and Virginia 

25        matter.  This is an archeological site and 
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 1        it should be treated with the same respect 

 2        and consideration that others -- that any 

 3        other site for white notable people would 

 4        be.  

 5                     I urge you to please listen to 

 6        the voices of the constituents here exposing 

 7        so many reasons to reconsider the permit for 

 8        this project and make the right decision by 

 9        the people you serve, not just the 

10        businesses that benefit from selling to your 

11        constituents.  Thank you so much for your 

12        time.

13                 

14                 MS. BERNDT:  The next speaker is 

15        Ankur Bhaskar, and he has up to three 

16        minutes.

17                 

18                 MR. BHASKAR:  Can everyone hear me 

19        okay?

20                 

21                 MS. BERNDT:  Yes, sir.

22                 

23                 MR. BHASKAR:  All right, here we 

24        go.  So hello.  My name is Ankur Bhaskar.  

25        And I am also with Sunrise Richmond or 
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 1        Sunrise RVA.  Like many of my peers who are 

 2        a part of that group who have spoken right 

 3        now and in previous hearings, I am against 

 4        the building of this distribution center for 

 5        Wegmans.

 6                     To build anything on unmarked 

 7        slave burial grounds, given the painful 

 8        history of African-Americans in this country 

 9        have had to go through.  

10                     Starting with slavery in this 

11        very state when the first ship arrived in 

12        Jamestown, to Jim Crow, to segregation and 

13        now today with the social unrest that we've 

14        seen gone on, would be an insult to the 

15        Brown Grove community.

16                     To build this complex in this 

17        area, for many, is the closest thing to 

18        their ancestral history that they've had -- 

19        unlike most people in this country who are 

20        -- who know their roots.

21                     And as of right now, Wegmans 

22        hasn't even applied for an anticipatory 

23        burial permit for re-locating the graves, 

24        further spitting on the legacy of the 

25        community that they wish to come to do 
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 1        business in.  As if moving them, to begin 

 2        with, isn't an insult in and of itself.  

 3        Additionally, as cited in the Richmond 

 4        Times-Dispatch article of this past July, 

 5        it's not just much of the Brown Grove 

 6        community who will have grievances with this 

 7        project.

 8                     Many in white suburban 

 9        neighborhoods have been speaking out against 

10        this project due to the grave potential 

11        health risks as mentioned here today, 

12        including damage done to the wetlands, some 

13        of which may be permanent.

14                     And furthermore, we still 

15        currently don't know the potential damage to 

16        the drinking water building the center may 

17        do, which potentially may create another 

18        public health crisis in our water akin to 

19        that of Flint, Michigan.

20                     My Virginia House delegate, 

21        Elizabeth Guzman, from HD 31 -- who I am 

22        proud to have as my delegate and who I 

23        believe is supposed to be here with us today 

24        -- has written a letter urging the rejection 

25        of this permit and has even invited the DEQ 
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 1        to speak to her office further, which as far 

 2        as we're aware, they haven't gotten back to 

 3        her on.  And considering some of the 

 4        admittedly mishaps on their part, it doesn't 

 5        surprise me that they haven't.

 6                     As someone has mentioned here 

 7        -- at least one person has mentioned, 

 8        there's already an alternative site proposed 

 9        where Wegmans can build in Hanover County 

10        without damaging the Brown Grove community 

11        or causing any environmental consequences.

12                     So as to why Wegmans has yet 

13        to see -- to seek this permit and go forward 

14        with the alternative proposal is beyond me.  

15        And can only be deduced by many of us that 

16        the corporation has no regard towards 

17        racial, social nor environmental equity.  

18                     And that this Board, for all 

19        this outcry to be going on since this past 

20        summer regarding the distribution center, 

21        all the way up until now -- here at the end 

22        of February -- is complicit in white 

23        supremacy.  To end my time, I'll read a 

24        passage of a poem named from One with Others 

25        by C. D. Wright.  People who study the dingy 
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 1        senile clouds for a sign, people did what 

 2        they have done.  A town, a time and a woman 

 3        who lived there and left undone what they 

 4        ought not to have did.  So I'll have you all 

 5        think about that as you go home tonight as I 

 6        know you're already very tired.  Thank you.  

 7                 

 8                 MS. BERNDT:  The next speaker is 

 9        Rashad Pearson.  Marilee can you -- where 

10        did -- there he is.  Marilee, can you unmute 

11        him?

12                 

13                 MS. TRETINA:  He's unmuted.  

14                 

15                 MS. BERNDT:  Yeah, go ahead.

16                 

17                 MR. PEARSON:  Okay.

18                 

19                 MS. BERNDT:  And you have up to 

20        three -- up to three minutes.

21                 

22                 MR. PEARSON:  Sounds great.  All 

23        right.  My name is Rashad Pearson.  I'm a 

24        resident of Chesapeake, Virginia.  So though 

25        I'm not a resident there, I have taken a 
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 1        special interest in this issue and deeply do 

 2        care about this matter.  That being said, I 

 3        want to adamantly express my position 

 4        against the building of the Wegmans 

 5        Distribution Center in Hanover County in the 

 6        location where it's currently slated to 

 7        build. 

 8                     The issue hits on two 

 9        imperative environmental and social matters.  

10        The construction of the Wegmans Distribution 

11        Center will be destroying massive amounts of 

12        wetlands in Hanover County. 

13                     Not only does this take away 

14        an important aspect and character of the 

15        area, but more importantly, it causes an 

16        unfathomable amount of negative 

17        environmental impacts from vegetation to 

18        wildlife which will, in turn, cause a 

19        negative impact on people. 

20                     We, as a locality, a state and 

21        even a nation all know we must consciously 

22        improve to -- improve environmental matters.  

23        Allowing this land to be destroyed only 

24        exacerbates the environmental problems that 

25        we know will result in grave consequences in 
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 1        the future. In that sense, we want to play 

 2        our part in being the solution to the issue 

 3        and not a part of the problem.  Another 

 4        moralistic issue this violates is that 

 5        Wegmans' center will be -- being built on a 

 6        large slave burial site, thus desecrating 

 7        the site. 

 8                     This no -- this is known in -- 

 9        this known information by many people 

10        including residents and descendants of the 

11        buried slaves on this site, whom of which 

12        still pay homage to their ancestor buried 

13        there. 

14                     Particularly in a time as now 

15        when we fight to improve the racial 

16        relations and empathy for the cause of Black 

17        lives. 

18                     It would be outright 

19        disrespectful to desecrate and destroy a 

20        burial site of former slaves that were 

21        forced to live, die and build this country 

22        only to construct a building on top of them.  

23        We must morally be better than this.  I do 

24        support Wegmans' capitalistic venture to 

25        improve and grow their business.  However, 


�                                                               442

 1        we can not give corporate gains precedent 

 2        over environmental and moral issues.  There 

 3        are many discrepancies with the process and 

 4        transparency of the entire project. 

 5                     We as a community on any level 

 6        have to do better to take action based off 

 7        what is right for the people of Hanover 

 8        County, and not solely be motivated by the 

 9        financial gains of a few. 

10                     I strongly have confidence 

11        that we can go about this project in the 

12        right way where both parties can win.  We 

13        just have to work together and be willing to 

14        work with one another. 

15                     All that being said, Wegmans 

16        Distribution Center should not be built in 

17        the slated location.  Instead, let's work on 

18        creating a cognitive solution where both 

19        sides can and will win.  Thank you guys for 

20        your time.

21                 

22                 MS. BERNDT:  Madame Chair, I am 

23        happy to report -- don't get overly excited 

24        -- I'm calling the last speaker, Brian 

25        Buniva.  And Mr. Buniva has up to 15 
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 1        minutes. 

 2                 

 3                 MS. WOOD:  Okay.

 4                 

 5                 MR. HAYES:  And he'll use each and 

 6        every one of them, too, won't you Brian?

 7                 

 8                 MS. BERNDT:  More than likely, he 

 9        will.

10                 

11                 MR. BUNIVA:  Yes.  I think I'm 

12        unmuted.  Am I?  

13                 

14                 MS. TRETINA:  Yes, you are.

15                 

16                 MR. BUNIVA:  All right.

17                 

18                 MR. HAYES:  Brian and I go way 

19        back, so I'm just teasing him.

20                 

21                 MR. BUNIVA:  Yeah.  Well, you know, 

22        I'm technologically proficient, so I'm very 

23        proud of the fact that I was able to unmute 

24        myself.  I thank you all for your patience 

25        and for your performance of your duties here 
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 1        today.  I was actually scheduled to be the 

 2        first speaker when you get to the public 

 3        comment period. 

 4                     Unfortunately, I had to 

 5        disengage because I'm -- I had to chair a 

 6        meeting at the Virginia State Bar, which I'm 

 7        president.  So I -- I appreciate the 

 8        opportunity to come back and to be heard.

 9                     I was not -- unfortunately, I 

10        didn't hear everybody.  But I strongly 

11        suspect you've heard a lot of what I was 

12        already going to say. 

13                     So I will try not to take 15 

14        minutes, but perhaps just to spend a little 

15        bit of time correcting some of the 

16        misstatements that I heard before I had to 

17        check out.  And there -- they go like this.  

18                     First of all, it was stated by 

19        the Wegmans' spokesperson that a site plan 

20        had been approved by Hanover County, 

21        including the Chesapeake Bay Preservation 

22        area, so on.  That is untrue.  What was 

23        approved during the zoning process was the 

24        very concept plan -- site plan that has been 

25        presented to you in the Board packet.  That 
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 1        was approved and was -- it's a conceptual 

 2        plan, it is not the site plan.  So they have 

 3        not gone through that process. 

 4                     Secondly with respect to that, 

 5        and I also note that was -- because that was 

 6        raised in the zoning case that I am handling 

 7        for seven people that live both in the 

 8        subdivisions and also on Ashcake Road.  

 9                     Second thing is that the -- 

10        there was -- there seems to be a dialogue 

11        saying that the alternatives for both the 

12        Archie Cannon site and for the Graymont site 

13        would be taken off the table. 

14                     I think those were 

15        alternatives three and four.  And I -- I 

16        have to take issue with that for -- for this 

17        reason.  One of the reasons given for Archie 

18        Cannon is because they would have to go 

19        through a zoning process.

20                     Well, that's exactly what they 

21        did on this site.  They walked through a 

22        zoning process to get a special exception to 

23        the zoning and also to have some amendments 

24        to proffers that had been put in place for 

25        the protection of the neighborhood in 1995.  
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 1        And those were generally alleviated.  Those 

 2        two issues are subject to the litigation 

 3        that I mentioned.  But to say that they 

 4        could not go through a zoning process on the 

 5        Archie Cannon site is simply untrue. 

 6                     In fact, had they done that, I 

 7        strongly suspect that my clients and many of 

 8        the people that you've heard speaking today 

 9        would've been there to help them, to support 

10        them.  

11                     And in fact, we have offered 

12        -- we are not opposed to Wegmans.  In fact, 

13        I had their crab cakes last night.  We love 

14        Wegmans.  We just know that this is the 

15        wrong site. 

16                     And why is it the wrong site?  

17        It's the wrong site because it is not the 

18        least environmentally damaging practicable 

19        alternative, it is the most damaging.

20                     There are -- there have been 

21        misrepresentations of information during the 

22        course of -- since this application was 

23        first filed in December of 2020.  So over a 

24        year there's been misinformation submitted.  

25        Information such as the permit impact -- the 
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 1        wetlands impacts are only going to be six 

 2        acres that will be permanently destroyed.  

 3        Everybody knew that was untrue. 

 4                     And in fact, there is an email 

 5        from the Corps of Engineers project manager 

 6        on this, who has since been taken off the 

 7        project, where she says we have repeatedly 

 8        identified a restrictive clay layer 

 9        extending to four plus vertical feet below 

10        ground. 

11                     We were unable to ascertain 

12        the depth of the restrictive clay layer 

13        because our hand augers are not long enough.  

14        The soil boring logs will provide additional 

15        information with regard to the thickness of 

16        the clay. 

17                     But we are not provided with 

18        the logs.  The restrictive clay layer could 

19        extend deep into the soil profile.  So to 

20        consider that inundation is merely 

21        ephemeral, I would expect the water to 

22        disappear in 24 to 48 hours, which it did 

23        not.  Let's say one week, the water should 

24        dissipate with unleak -- one week.  The 

25        water did not recede and never reached the 
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 1        highest level of water marks observed on the 

 2        trees.  We factored the unusual amount of 

 3        rainfall into our review and hypothesized 

 4        that during a normal year, early in the 

 5        growing season, we would expect the water 

 6        level to be 10 inch and shallow -- 

 7        shallower, which it did not. 

 8                     The elevation of water did not 

 9        appear to recede at all as judged by the 

10        water marks on the trees.  This email has 

11        been previously submitted. 

12                     It is dated September 3rd and 

13        it is a colloquy between Elaine Holley and 

14        the counsel for Airpark Associates.  And 

15        this is the interesting thing. 

16                     The Corps' information says 

17        that they were -- had permission to do 

18        anything they wanted on that site.  

19        Ms. Holley says, and I quote, we had 

20        permission -- this is in August. 

21                     We had permission to review 

22        only the two mosaic areas of the site.  Only 

23        those, period.  She then apologized for her 

24        mistakes and then says, by the way, I've 

25        been taken off the project.  So folks, you 
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 1        take a look at the wetlands map.  It's 

 2        interesting to me how the green filling of 

 3        wetlands suddenly stops at the property 

 4        boundary. 

 5                     The fact of the matter is, 

 6        that wetland surface flow continues into 

 7        Totopotomoy -- I can never say this right -- 

 8        Creek and -- on the -- on the southwest 

 9        side, and on the southeast side into Kersey 

10        Creek. 

11                     Which means, under the 

12        Chesapeake Bay Preservation Act -- and I 

13        know we're not dealing with that here, but I 

14        need to say this.  That will have a buffer 

15        of 100 feet around all of those wetlands if 

16        it's applied properly. 

17                     And of course, who applies it?  

18        It's Hanover County, which voted for this 

19        project on a four to three vote.  Deeply 

20        divided vote. 

21                     The -- another point that I'd 

22        like to -- so I guess what I'm trying to say 

23        is yes, I guess the -- the applicant gets to 

24        define the project purpose.  But that 

25        project purpose doesn't mean that we get to 
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 1        do whatever the heck we want, particularly 

 2        destroying this volume of wetlands.  What it 

 3        means is that if they can avoid by going to 

 4        a different site or if they can minimize by 

 5        using a different configuration -- even 

 6        though it may not be their optimum 

 7        configuration. 

 8                     They have two other warehouses 

 9        that don't have this L-shape.  Why this one 

10        at the expense of 15 acres of wetlands?  

11        There's no reason for it except that they've 

12        got the power.  Now you have the power.

13                     The law, of course, gives you 

14        that power to be independent and to rely on 

15        your own good judgment and information 

16        provided to you.  In this case, you've had a 

17        wealth of information. 

18                     The Board book has -- says 

19        what it says, but there's also been a great 

20        deal of information submitted by my clients 

21        and many others.  And a permit shall only be 

22        issued if the Board finds that the effect of 

23        the impact, together with other existing or 

24        proposed impacts to wetlands, will not cause 

25        or contribute a significant impairment to 
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 1        State waters.  That's your duty.  And 

 2        Melanie, I've also known for many years, 

 3        talked about the Sierra Club versus State 

 4        Water Control Board case at the very 

 5        beginning -- or at some point in her 

 6        presentations. 

 7                     Just -- you know, just to 

 8        clarify things a little bit.  What that case 

 9        did is it applied the arbitrary and 

10        capricious standard and said, the Board was 

11        not arbitrary. 

12                     It didn't say the Board was 

13        right.  And what the -- and I don't know if 

14        it was right or wrong.  I'm not bringing 

15        that up. 

16                     But I'm saying, your duty is 

17        not to be just above being arbitrary and 

18        capricious.  Your duty is to protect the 

19        wetlands if you can.  And you can in this 

20        case. 

21                     So with that, I -- the -- take 

22        a look -- I don't know why you could 

23        continue to rely upon wetlands -- I'm sorry, 

24        Wegmans' application information.  They have 

25        had to revise their wetlands impact study 
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 1        twice.  They have had to revise their 

 2        secondary impacts study twice.  And they 

 3        have revised their cost alternatives 

 4        analysis twice within two months of each 

 5        other. 

 6                     And that is particularly 

 7        interesting.  If you compare table one in 

 8        the Board book to table two.  Table one was 

 9        submitted in October 2020 and table two was 

10        in December 2020. 

11                     And they said for the Archie 

12        Cannon site, the cost for them to develop 

13        would be almost $28M, whereas the Airpark 

14        site would only be $6.2M. 

15                     Then you go back to table two 

16        after they took out $11M that the Town of 

17        Ashland never required.  If you take out 

18        this lost -- I've never even heard of this 

19        one until this case.  

20                     The lost opportunity cost, I 

21        guess, is basically what it's saying of -- 

22        of 39 weeks times $150,000.00 per week lost 

23        opportunity for them.  Well, guess how long 

24        the zoning in Chesterfield -- I mean, in 

25        Hanover is taking them?  That is -- that -- 
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 1        it took -- I think it was 20 weeks to get 

 2        the zoning.  And then the litigation's been 

 3        going on, so there's a total of 80 weeks.  

 4                     If they'd just gone to Archie 

 5        Cannon in the first place, they could've 

 6        gotten that zoning with a great deal of 

 7        community support and they'd be on their way 

 8        and we wouldn't be here.

 9                     You wouldn't have had this 

10        long, long day and long night.  Now when -- 

11        when an applicant consistently mistakes -- 

12        I'll just call it a mistake, I won't call it 

13        intentional -- mistakes critical information 

14        throughout the entire process, they are 

15        entitled to zero deference. 

16                     Zero deference.  They have 

17        used up their rights by -- to be relied upon 

18        because they have provided unreliable 

19        information.  

20                     So -- and when you -- by the 

21        way, comparing table two to table one, the 

22        difference is, gosh, I think it's about $3M, 

23        something like that.  I -- you guys have a 

24        slide on it.  This is a $220M proposed 

25        project.  Wetlands are -- under your own 
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 1        guidance documents, wetlands are supposed to 

 2        be viewed by this Board and DEQ to recognize 

 3        the irreplaceable value and man's dependence 

 4        on them to maintain an environment 

 5        acceptable to society and to preserve and 

 6        protect them from damaging misuses.  

 7                     Granting this permit is a 

 8        damaging misuse to the wetlands.  Lastly, I 

 9        heard my good friend Mr. Hayes say earlier 

10        in the day, well, I guess you can't consider 

11        the Graymont site any more.

12                     And you can't consider Archie 

13        Cannon any more because of the change in 

14        zoning.  And because Archie Cannon -- and 

15        because of the new developer for a 

16        distribution center on the Graymont site.  

17                     But I believe the law actually 

18        is that you consider alternatives at the 

19        time that are available at the time the 

20        application is filed. 

21                     At the time that the project 

22        enters the market, so to -- so to speak.  

23        Because they chose a bad site, meaning this 

24        site, to say nothing of -- and I'm not going 

25        to speak on the environmental justice 
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 1        issues.  I don't live there.  All I is that 

 2        I -- that -- that it is something that you 

 3        all have to consider. 

 4                     And the Agency -- not the -- 

 5        the DEQ has been overturned through the 

 6        State Water Control Board agency for failure 

 7        to do it properly once already this year.  

 8        Actually, last year, 2020. 

 9                     That -- that when you put all 

10        of that together, you have to consider the 

11        alternatives that they considered.  Now, 

12        they also limited their alternatives search.  

13                     What's the difference between, 

14        you know, Ashland and -- and this location 

15        in terms of its access to 95?  Nothing.  

16        Stop -- do not let them get away with this.  

17                     We -- I have offered the 

18        assistance of my clients and myself to help 

19        the Secretary of Commerce and Trade to look 

20        at alternatives together, and to help bring 

21        this project into Virginia.  I -- I -- we 

22        have done everything we can.  This is just 

23        the wrong site.  They are -- this can not be 

24        allowed to continue.  There's no magic about 

25        Hanover County.  They want to say -- what'd 
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 1        they say?  They wanted -- their goal is to 

 2        reduce the annual road miles if it's in 

 3        Hanover.  And that's why they have to 

 4        Hanover County.  

 5                     That has nothing to do with 

 6        the wetlands analysis.  Please, please.  

 7        They are putting this in the middle of a 

 8        residential neighborhood.  One of my clients 

 9        is literally across the street of Ashcake 

10        Road. 

11                     The rest are in the 

12        subdivision on the southeast side of the 

13        property.  There is no reason for this 

14        permit to be granted and it should be 

15        denied.  I know that's not done very often.  

16                     But I am imploring you to do 

17        it in this case.  I will rest there.  If 

18        there are any questions, I'll do my very 

19        best to answer them.

20                 

21                 MR. HAYES:  All right.  Madame 

22        Chair, I've got a question.  Brian, good to 

23        hear from you.

24                 

25                 MS. WOOD:  Mr. Hayes.
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 1                 MR. HAYES:  We heard earlier today 

 2        that the Archie Cannon site -- the Town of 

 3        Ashland had prohibited use of the site for a 

 4        distribution center.  What did that mean, 

 5        just that you had to have a special use 

 6        permit for it or -- or --

 7                 

 8                 MR. BUNIVA:  Right.

 9                 

10                 MR. HAYES:  -- what exactly did --

11                 

12                 MR. BUNIVA:  Yeah, it didn't -- it 

13        wasn't prohibitive.  What they did is they 

14        created -- there was a prior developer 

15        called Scannelli, I think it was the name, 

16        or Scannell -- for that site. 

17                     And they were coming in under 

18        a -- an industrial zoning that -- that was 

19        for by-right.  Well, the county was 

20        concerned -- I mean, the town -- as I 

21        understand it -- was concerned that they 

22        didn't have enough control over a by-right 

23        use of that size.  So they amended the 

24        zoning ordinance, took it out of that zoning 

25        district and it in a new one and -- and said 
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 1        you can have a distribution center if you 

 2        get it with a conditional use permit.  

 3                 

 4                 MR. HAYES:  Okay.

 5                 

 6                 MR. BUNIVA:  They never did -- they 

 7        never applied for that.  But I -- I'm at a 

 8        loss to know why the Town of Ashland -- 

 9        well, it's no good to have a -- a zoning 

10        application in the Town of Ashland.  But 

11        it's just fine to do it in the -- in the 

12        County of Hanover.  

13                 

14                 MR. HAYES:  So if they wanted to 

15        come to the Archie Cannon site, they'd have 

16        to file a application for a conditional use 

17        permit.  And it would still be possible that 

18        could be permitted there.  Is that what 

19        you're saying?

20                 

21                 MR. BUNIVA:  Absolutely right.

22                 

23                 MR. HAYES:  Okay.  Now, when you 

24        said that they didn't look at any other 

25        alternatives, we heard testimony this 
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 1        morning from the company -- I think they 

 2        looked at 15 sites, not just in Hanover 

 3        County, but from North Carolina on up 

 4        through Virginia.  

 5                 

 6                 MR. BUNIVA:  Mm-hmm.

 7                 

 8                 MR. HAYES:  Were you aware of that?

 9                 

10                 MR. BUNIVA:  No.  And they haven't 

11        provided that information to -- to -- 

12        certainly not to me.  I don't know if they 

13        supplied it to the Board, other than to just 

14        say that here.  But what their application 

15        gave you was five -- was four alternatives 

16        or five alternatives and the proposed site.

17                 

18                 MR. HAYES:  Yeah, I think it was 

19        Mr. Aken with the company that said they had 

20        looked at -- at -- I think it was 15 sites.  

21        I may be wrong, but it was somewhere in that 

22        neighborhood.  

23                 

24                 MR. BUNIVA:  Mm-hmm.

25                 
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 1                 MR. HAYES:  And that they had --

 2                 

 3                 MR. BUNIVA:  That's not --

 4                 

 5                 MR. HAYES:  Before they -- before 

 6        they went into the market looking for a 

 7        site, they had looked at a bunch of 

 8        different sites.  So they had -- they had 

 9        done that before market entry, which would 

10        be consistent with the Bersani case.

11                     So I just didn't know if you 

12        had a comment on that.  But obviously, you 

13        hadn't heard that.

14                 

15                 MR. BUNIVA:  No, I -- I had not 

16        heard that.  It doesn't surprise me.  I -- 

17        for eight years, I was in-house counsel for 

18        a corporation that bought and sold sites all 

19        the time and relocated factories.  And in 

20        fact, you know, you go through sort of a 

21        wide net.  But if you're, you know, 

22        environmental is one issue.  But here what 

23        they're -- what they're most concerned 

24        about, according to Mr. Aken, was to reduce 

25        the annual road miles that they have to 
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 1        drive their products to to get to their 

 2        stores.  So --

 3                 

 4                 MR. HAYES:  Well, that certainly 

 5        was a concern that he mentioned.  I'm not 

 6        sure it was the biggest concern, but it was 

 7        one that he mentioned.  So anyway, that's -- 

 8        that's all the questions, I had, Brian.

 9                 

10                 MR. BUNIVA:  Thank you.

11                 

12                 MR. HAYES:  I hope you're doing 

13        well.  

14                 

15                 MR. BUNIVA:  I am, thank you.

16                 

17                 MR. HAYES:  You know, Brian and I 

18        go back a while back.  Just -- when Brian's 

19        little girls used to go camping with him, 

20        they would borrow my little boy's sleeping 

21        bags.  And one of them actually pee'd in one 

22        of the sleeping bags.

23                 

24                 MR. BUNIVA:  No.  That is not true.  

25        Your -- your admonition to me was don't let 
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 1        them do that.  And I didn't.  

 2                 

 3                 MR. HAYES:  Anyway, that's all the 

 4        questions I have.

 5                 

 6                 MR. BUNIVA:  Thank you.

 7                 

 8                 MS. BERNDT:  I'm trying to unmute 

 9        myself.  

10                 

11                 MS. WOOD:  And that, obviously, is 

12        the conclusion of the public comment period.  

13        You know, at this point --

14                 

15                 MS. BERNDT:  Madame Chair?

16                 

17                 MS. WOOD:  Yes.

18                 

19                 MS. BERNDT:  That was -- I'm not 

20        taking that back.  That's the end of the 

21        public speakers.  But I'm just reminding you 

22        that you had indicated to Wegmans that at 

23        the very end if they had a few points they 

24        wanted to make from their five-minute 

25        presentation that they didn't do earlier, 
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 1        that you would give them that opportunity.  

 2        So I didn't know --

 3                 

 4                 MS. WOOD:  I did say that.  Are 

 5        they still with us?

 6                 

 7                 MS. BERNDT:  I imagine so.  

 8        Marilee, can you unmute John or Dan?

 9                 

10                 MS. TRETINA:  Yeah.  Yes, I can.  

11        John is unmuted.  

12                 

13                 MR. LAIN:  Great.  We've been 

14        having -- in this room, we've been having 

15        feedback problems.  So I hate this question 

16        to ask, but I will go ahead and do the 

17        clichÃ©.  Can you hear me?

18                 

19                 MS. TRETINA:  Yes.

20                 

21                 MR. LAIN:  Clearly?  

22                 

23                 MS. TRETINA:  Yes.

24                 

25                 MR. LAIN:  Okay.  Because y'all -- 
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 1        our speaker's gone.  Yeah, I -- I would like 

 2        to say a couple of things.  I know -- first, 

 3        thank you all so very much for your patience 

 4        and for doing this today. 

 5                     And I -- I want to be as quick 

 6        as possible right now and get back to 

 7        answering questions if you have them.  But I 

 8        do have to -- have to say just a couple 

 9        things real quick. 

10                     First, with respect of amount 

11        of wetlands and the delineation, the Corps 

12        has issued an approved jurisdictional 

13        determination that really is your gold 

14        standard.  

15                     There have been a lot of talk 

16        about what else there might be or might not 

17        be.  But that AJD that was allowed -- the 

18        Corps had access all over the site.  They 

19        could've gone anywhere they wanted to go.  

20                     So there really should be no 

21        question about the -- the number of wetlands 

22        on the site, because that AJD shuts them 

23        down.  I want to hit on what Brian was just 

24        saying about Archie Cannon.  Because you 

25        know, it -- it just wasn't quite right.  The 
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 1        Archie Cannon site has been -- was 

 2        previously zone M-1 and is still zoned M-1.  

 3        The Town of Ashland changed its zoning 

 4        ordinance in response to a request for a 

 5        distribution center by Scannell to create an 

 6        M-2 category. 

 7                     M-2 allows distribution 

 8        centers, M-1 prohibits distribution centers.  

 9        There's no conditional use permit you can 

10        get, there's no special exception you can 

11        get.  

12                     If you're in that category, 

13        you are prohibited from having a conditional 

14        use for a distribution center.  So you could 

15        re-zone, you would say, from M-1 to M-2 

16        where a distribution center would be 

17        allowed. 

18                     But when you consider the fact 

19        that the Town of Ashland just nine months 

20        ago specifically nuked that use, it's pretty 

21        unlikely and it's not really reasonable to 

22        think that the Town of Ashland would approve 

23        a re-zoning to M-2.  And there's -- so that 

24        -- so I just want to make clear how that 

25        zoning works.  There's not a conditional use 
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 1        permit we can get.  And there's not as easy 

 2        as just to say we can get re-zoning.  

 3        Because typically, re-zoning is something 

 4        you -- that you consider reasonable and for 

 5        -- in your alternatives analysis. 

 6                     But in this case because of 

 7        the facts, it -- it really isn't.  You know, 

 8        again, I -- I guess what I would really just 

 9        like to say is I -- this is, you know, is 

10        emotional permit issue for a lot of people. 

11                     I -- even for us.  I mean, I 

12        do want to say because I think I have to say 

13        it.  We have not been providing 

14        misinformation to the Board.  When the -- 

15        you know, we are not responsible for the 

16        jurisdictional determinations.

17                     That's determined by the 

18        Corps, so we've been dealt with -- we've 

19        given what we've dealt with, including at 

20        the very beginning of this process at our 

21        time of market entry.  We would've looked at 

22        the jurisdictional determination from the 

23        Corps that said there was roughly three 

24        acres of wetlands out there.  We could only 

25        deal with the information we were given.  
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 1        The site really is the least environmentally 

 2        damaging practicable alternative for 

 3        Wegmans. 

 4                     If it weren't, trust me, they 

 5        wouldn't -- they wouldn't put themselves 

 6        through this because they would much rather 

 7        build a site than spend all this time 

 8        permitting.  

 9                     So I -- I just do want to say, 

10        I really do -- you know, Wegmans is not an 

11        irresponsible developer and we really have 

12        not provided the Board and the staff 

13        misinformation.

14                     And so I just -- I just want 

15        to -- I'll wrap up and then we will answer 

16        any questions you have.  Just to say, you 

17        have had -- you know, the staff has done a 

18        very thorough job of this. 

19                     They have held our feet to the 

20        fire throughout the process.  They've asked 

21        us questions, you know, so -- and they've 

22        made a professional recommendation to 

23        approve the permit.  And I would just -- on 

24        behalf of Wegmans, I would just ask that the 

25        Board approve this permit as the staff 
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 1        recommends.  Thank you.   

 2                 

 3                 MR. LOFTON:  Madame Chair, I have a 

 4        couple of questions for the Wegmans' 

 5        attorney.  You're on mute, Heather.

 6                 

 7                 MS. WOOD:  Yeah, I'm sorry about 

 8        that.  Mr. Lofton, please proceed.  

 9                 

10                 MR. LOFTON:  Yeah, so I -- I 

11        appreciate the explanation about the Archie 

12        Cannon site.  But if that site is 

13        considered, it certainly is a practicable 

14        alternative.  And so I have two questions.  

15                     The first question is, several 

16        of the speakers, including the last speaker, 

17        said that the law says that you look at 

18        practicable alternatives at the time that 

19        the -- the permit application is done. 

20                     I'm -- I'm probably not saying 

21        that correctly.  But if we -- if we looked 

22        at it several years ago, do you -- do you 

23        agree, Mr. Lain, that that's the law?  That 

24        you -- that you looked at the fact that the 

25        alternative -- 
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 1                 MR. LAIN:  I -- oh, sorry.  I guess 

 2        I would say this.  I'm going to give you a 

 3        lawyerly answer, Mr. Lofton.  Is that I -- 

 4        is that there is a case called the Bersani 

 5        case. 

 6                     It talks about that -- the 

 7        market entry theory is what that's called.  

 8        First, I think we satisfy that anyway.  But 

 9        second, I'm not so sure that I would say 

10        that's the law in the Fourth Circuit 

11        necessarily.

12                     It's never -- that case was 

13        from the mid-80's, early 90's up in New York 

14        or -- or some place in the northeast over a 

15        shopping mall project. 

16                     Totally -- very different 

17        facts so I'm not so sure that that is the 

18        law of -- how the Fourth Circuit would hear 

19        it. 

20                     But I also would say this, and 

21        that the time of market entry, Wegmans was 

22        dealing with the -- the 2018 delineation 

23        from what the would've been given -- from 

24        what the site owner relied on from the Corps 

25        of Engineers.  And even later after the -- 
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 1        the second delineation was done, we still 

 2        have to rely on the delineations we are 

 3        given. 

 4                     Wegmans doesn't do the 

 5        delineations.  So we're just taking the 

 6        information that we have -- that we were 

 7        given as we try to analyze different sites. 

 8                     And we did try and go back to 

 9        -- you know, because Wegmans really was 

10        trying to find, you know, what -- what is 

11        going to work best, how can we do this? 

12                     And so they -- they did go 

13        back and look at Archie Cannon after the -- 

14        the second delineation.  That's when the 

15        landowner said I've got a contract to sell 

16        it to Scannell.

17                     That would've been in the fall 

18        of 2020 -- sorry, sorry, the fall of 2019.  

19        And so they were -- you know, they were 

20        still -- they consistently took the 

21        information they had and tried to make the 

22        best decision they could with it.      

23                 

24                 MR. LOFTON:  So I -- I guess I'm -- 

25        I'm still unclear about Archie Cannon site. 
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 1        Put the zoning issue aside for just a second 

 2        here.  Is the land available?  If the zoning 

 3        was right, could you -- could you use that 

 4        site?

 5                 

 6                 MR. LAIN:  Well, I think -- so, I 

 7        can say two things.  The -- the availability 

 8        is just part of it.  It's the fact that it's 

 9        of the expense of it. 

10                     It's 1.6 times more expensive 

11        has also made it an alternative that's not, 

12        you know, what we consider practicable.  The 

13        zoning makes it unavailable as a -- as 

14        another matter. 

15                     But as to whether it's for 

16        sale or not right now, I -- I mean, I 

17        confess I don't know for certain that it's 

18        for sale, but I'm presuming it's probably 

19        still -- you know, it may -- I'm not sure 

20        who the broker is.  So it may be for sale.  

21        Because I think the Scannell option fell 

22        through after the zoning change.  

23                 

24                 MR. LOFTON:  Okay.  I'm -- I'm 

25        having a hard time, I guess, saying that the 
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 1        increased costs to Wegmans is -- is worth 15 

 2        acres of -- of wetlands.  So my -- my other 

 3        question to you is, have you approached the 

 4        -- the Town of Ashland about a zoning 

 5        change?  Have you talked to them about that, 

 6        and -- and getting the M-1 moved to M-2?

 7                 

 8                 MR. LAIN:  I will say Dan Aken or 

 9        someone can change this.  But I'm going to 

10        say, no.  Because you know, by -- there -- 

11        there certainly didn't seem to be any need 

12        to when they took -- took -- just changed it 

13        so it wasn't available in June 2020 as we're 

14        going through this process.

15                     But no, we have not -- gone 

16        and asked them whether -- we have not 

17        approached them about re-zoning the 

18        property.  

19                 

20                 MR. LOFTON:  Okay, thank you.  

21                 

22                 MR. HAYES:  I've got a question.  I 

23        guess, John, you -- you can answer this.  

24        And if not, maybe one of your others -- 

25        Mr. Aken.  When they looked at those sites, 
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 1        those 15 or so other sites, when did they 

 2        start doing that when this process started?

 3                 

 4                 MR. LAIN:  I think this initial 

 5        process probably started in 2018 or 20 -- 

 6        Dan can confirm that.  But it's my 

 7        understanding that the -- the sort of 

 8        starting to looking at the sites was late 

 9        2017, early 2018.

10                 

11                 MR. HAYES:  And is that -- would 

12        you -- looking at the Bersani case, even 

13        though that arguably doesn't apply in the 

14        Fourth Circuit.  Would you say that was 

15        before you went into market entry?

16                 

17                 MR. LAIN:  Well, I think we would 

18        -- I would think if you apply Bersani to us, 

19        I think we went into market entry at about 

20        2018.  

21                 

22                 MR. HAYES:  Okay.

23                 

24                 MR. LAIN:  You know, and started 

25        looking at sites.  And again, that's why I 
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 1        think it's -- what's interesting about that 

 2        is the fact that, for instance at that time, 

 3        there was a[n] approved Corps delineation or 

 4        a PJD, delineation confirmation for -- for 

 5        this Airpark site with roughly, you know, 

 6        three or -- three or so acres to it.

 7                     So the facts, when they 

 8        entered the market, that was the -- the 

 9        facts and the -- from the ground that they 

10        looked at with respect to Airpark.  

11                 

12                 MR. HAYES:  So in good faith, you 

13        all thought there was three and some acres, 

14        and it turned out to be 15.  But --  

15                 

16                 MR. LAIN:  Correct.  Again, because 

17        that site -- it was initially -- it was 

18        zoned in the early 90's for industrial.  It 

19        was also -- Lee Mallory [phonetic] did a 

20        wetlands delineation way back when and it's 

21        been confirmed by Elaine, you know, every 

22        five years ever since, culminating in that 

23        2018 last delineation that then later on was 

24        called into question.  And it was called 

25        into question, by the way, I want to point 
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 1        out by DEQ and by Timmons as part of the due 

 2        diligence.  Because that was the -- that 

 3        Timmons hasn't done the delineation for this 

 4        site.  They had been done by the landowner.  

 5        And it was just the notion of, wow, it looks 

 6        like there's more wetlands here. 

 7                     So that was -- that was 

 8        Wegmans itself, you know, that sort of 

 9        helped or was there with DEQ and raised that 

10        question.

11                 

12                 MR. HAYES:  And so when they looked 

13        at the other 14 or whatever it was sites at 

14        this point when you were looking -- going 

15        into the market and looking for a place to 

16        build this distribution center, what was it 

17        about this particular site that led you all 

18        to decide on it?

19                 

20                 MR. LAIN:  Yes, I -- probably the 

21        best thing -- this is -- if Dan, we can 

22        unmute Dan, I think he can probably give the 

23        best answers.

24                 

25                 MR. HAYES:  Yeah, I'd like to hear 
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 1        that.

 2                 

 3                 MR. AKEN:  Hello, you guys can hear 

 4        me now?

 5                 

 6                 MS. WOOD:  Yes.

 7                 

 8                 MR. AKEN:  Okay, great.  So we -- 

 9        we actually had a -- a list of criteria.  It 

10        was the proximity to our existing store 

11        network. 

12                     Proximity to our Pottsville 

13        Distribution network because a -- a critical 

14        piece of the business is for us to be able 

15        to get trucks back and forth to each of 

16        those warehouses within a single day for a 

17        driver safety aspect of things.

18                     We looked at population 

19        density, the amount of workforce population 

20        within a 15-mile radius.  We looked at the 

21        proximity to major thoroughfares, that being 

22        I-95. 

23                     And we looked at properties 

24        that were large enough, greater than 150 

25        acres.  And we looked at properties that 
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 1        were zoned appropriately to hopefully help 

 2        expedite an approval process.  And when you 

 3        scrub through all of that information, the 

 4        Airpark -- put aside the wetlands -- the 

 5        Airpark was our desirable location given its 

 6        proximity to 95, given the fact that it was 

 7        already zoned. 

 8                     And the -- and the other 

 9        criteria that I mentioned.  And as John 

10        mentioned when we engaged with the property 

11        owner early on, they had provided us a 

12        preliminary jurisdictional determination 

13        from the US Army Corps of Engineers, which 

14        we thought we could rely on. 

15                     It turns out, after a year and 

16        a half, that's not the case.  But that's how 

17        we made our initial decision.  

18                 

19                 MR. HAYES:  So you -- when you made 

20        your initial decision, you were looking at 

21        minimizing impacts to wetlands it sounds 

22        like.  Is that correct?  That was --

23                 

24                 MR. AKEN:  Yes.

25                 
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 1                 MR. HAYES:  -- included in your 

 2        reason?

 3                 

 4                 MR. AKEN:  That is correct.  And 

 5        that's, by and large, why that -- the site 

 6        is -- the building is shaped and tucked onto 

 7        the site the way it is, because we were well 

 8        aware of the wetlands that were up along 

 9        Sliding Hill Road.  And we were trying to 

10        avoid those to the extent practicable.  

11                 

12                 MR. HAYES:  Well, let's leave -- 

13        let's leave the building out of it.  Let's 

14        look at just site selection before we even 

15        get to a building footprint.

16                 

17                 MR. AKEN:  Yes.

18                 

19                 MR. HAYES:  You were looking at 

20        minimizing impacts to wetlands in addition 

21        to those other criteria.  Is that right?

22                 

23                 MR. AKEN:  That -- yes, that's 

24        correct.  We had -- on other sites, we had 

25        taken into consideration both wetlands, RPAs 
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 1        and other environmental considerations.  

 2                 

 3                 MR. HAYES:  Okay.  And so when you 

 4        -- you decided on this site at the time you 

 5        -- you applied your other criteria.  You 

 6        thought there was going to be, what, only -- 

 7        what'd you say, 3.3 or whatever it was, 

 8        acres of impact?

 9                 

10                 MR. AKEN:  I forget the exact 

11        number, but that's in the neighborhood, yes.  

12                 

13                 MR. HAYES:  Or in that 

14        neighborhood.

15                 

16                 MR. AKEN:  It's around three acres.  

17                 

18                 MR. HAYES:  When you selected that 

19        site then you found out that the delineation 

20        was wrong, and so you configured your 

21        project to try to minimize the impacts to 

22        the wetlands that were there.  Is that 

23        correct to the sequence?

24                 

25                 MR. AKEN:  That is -- that is also 
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 1        correct.  Yes.

 2                 

 3                 MR. HAYES:  Okay.

 4                 

 5                 MR. AKEN:  And at the same time I 

 6        will -- I will add, at the same time, we 

 7        went back and engaged with our brokers to 

 8        make sure that we could see if we could 

 9        identify other sites in the area that met 

10        all of that same criteria.  

11                 

12                 MR. HAYES:  Okay, that was going to 

13        be my next question.  If you'd have known 

14        how many wetland acres were on that site at 

15        the time you went into it, would you have 

16        selected that site?

17                 

18                 MR. AKEN:  That's a -- that's a 

19        good question.  I think we probably still 

20        would have because of the other criteria.  

21        But we -- we certainly -- like I said, every 

22        other site that we've looked at has had 

23        wetland challenges as well.  The presence of 

24        wetlands and/or RPA, and so that -- that met 

25        the other criteria.  It's been a very 
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 1        difficult search.  And as I mentioned, there 

 2        aren't other alternatives that we have at 

 3        this point beside this location.  

 4                 

 5                 MR. HAYES:  Okay, thank you.

 6                 

 7                 MS. WOOD:  Any other questions from 

 8        members of the Board?  You know, our next 

 9        step in this would be to -- to find Jaime 

10        Robb and -- and have her offer the staff 

11        recommendation.  I just want to make sure, 

12        before we do that, if there's questions --

13                 

14                 MS. JASINSKI:  Madame Chair?

15                 

16                 MS. WOOD:  Yeah, Paula.

17                 

18                 MS. JASINSKI:  The only one I want 

19        to bring back up is potentially this being 

20        the largest tract of non-tidal wetlands in 

21        that watershed.  And somebody from the Corps 

22        said that they might be able to look into 

23        that.  And I didn't know if we had a 

24        response.

25                 
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 1                 MS. WOOD:  I don't know if the 

 2        Corps -- is Todd or Tom still with us, 

 3        Cindy?

 4                 

 5                 MS. TRETINA:  They are.

 6                 

 7                 MS. BERNDT:  Can you unmute them?

 8                 

 9                 MS. TRETINA:  Yes.  I'm doing it.

10                 

11                 MS. BERNDT:  I know you're doing 

12        it.  I know.  

13                 

14                 MS. TRETINA:  Okay, guys.  You're 

15        unmuted.

16                 

17                 MR. MILLER:  Can you hear me?

18                 

19                 MS. TRETINA:  Yes.

20                 

21                 MS. BERNDT:  Yeah.  Looks like Tom 

22        is self-muted.

23                 

24                 MR. MILLER:  Yeah, this is Todd 

25        Miller from the Corps.  I was the one who 
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 1        was going to go out and look for a little 

 2        information as the day went on here to try 

 3        and answer the question. 

 4                     What you were looking at, 

 5        which was the WETCAT, that takes into 

 6        consideration the NWI maps -- which we've 

 7        already talked about -- that are, you know, 

 8        a general go-by for us to see if there's 

 9        wetlands on the property, and soil surveys. 

10                     So using that criteria, I 

11        looked at the HUP codes that you -- 

12        delineated.  You round to a HUP 12.  And it 

13        turns out that site is trisected by three 

14        HUCs. 

15                     They all kind of meet right on 

16        the site.  And as I found for the different 

17        HUCs, they all have contiguous wetland areas 

18        that are non-tidal, that are probably 

19        larger.  

20                     Now, I say that with a caveat 

21        in that I wouldn't -- I wouldn't put my 

22        reputation behind that without going out and 

23        ground-truthing it.  But just from a visual 

24        observation using the same criteria that you 

25        had, I would -- I would call that statement 
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 1        into suspect that it is the largest, 

 2        non-tidal, contiguous wetlands.

 3                 

 4                 MS. JASINSKI:  So -- yeah, just for 

 5        clarification.  I'm -- I'm at the 10-digit 

 6        HUC.  And it's the only one I had up.  So 

 7        that was -- that was how the math originally 

 8        presented to -- to me that I saw. 

 9                     And that is the only one I see 

10        in there that's non-tidal.  And I -- I 

11        understand it's a desktop exercise. 

12                 

13                 MR. MILLER:  Yeah, yeah.  Bear with 

14        me.  I'm pulling my map back up to change it 

15        to a 10.  

16                 

17                 MS. JASINSKI:  It's not only that, 

18        but it's coded as -- as the highest quality, 

19        both in terms of habitat quality and water 

20        quality.

21                 

22                 MR. MILLER:  For both of those 

23        HUCs?

24                 

25                 MS. JASINSKI:  No, no.  That -- 
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 1        that parcel of wetlands is coded as green, 

 2        as being the highest of water quality value 

 3        as well as habitat value in that 10-digit 

 4        HUC.  

 5                 

 6                 MR. WALKER:  This is Tom Walker.  

 7        Just -- just so I'm clear, while Todd's 

 8        looking.  So you're saying it's coded, is 

 9        that coding in WETCAT that you're looking 

10        at?

11                 

12                 MS. JASINSKI:  Yep.  Yes.

13                 

14                 MR. MILLER:  Okay.

15                 

16                 MS. JASINSKI:  Yeah, so that has 

17        the NWI -- and again, I am sure that's a 

18        desktop assessment.  But it's done 

19        consecutively over 20 years and it's kept 

20        that same categorization for that 20-year 

21        period.  So I just feel like it's been a 

22        long term healthy, intact, large wetland 

23        system that's functioning.

24                 

25                 MR. MILLER:  I apologize, my 
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 1        computer's tired, just like everybody else 

 2        is.  It's taking a little while to pull up 

 3        the information.  But while I'm waiting for 

 4        this I'll tell you what I was doing was 

 5        looking at the wetlands systems within those 

 6        HUCs up there. 

 7                     And you can see along those 

 8        streams and river systems contiguous 

 9        wetlands flowing along the banks.  If I'm 

10        going to NWIs, those are also very large.  

11        They're just kind of linear.  So I would say 

12        equal or larger than what we're looking at 

13        on the project site.  

14                 

15                 MS. JASINSKI:  Right.  The way I 

16        started it this morning was this is 

17        non-tidal.  This is the only and largest 

18        tract of non-tidal wetlands I see in that 

19        HUC. 

20                     I don't know how to say it any 

21        differently.  I know -- I know there's a lot 

22        packed in there.  But that's the way I'm 

23        framing it.  

24                 

25                 MR. MILLER:  How is it defining 
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 1        non-tidal, though?  Because I'm not seeing 

 2        tidal.  

 3                 

 4                 MS. JASINSKI:  Well, I'm looking at 

 5        the code, so it's not next to a stream bank 

 6        and it is a palustrine-forested.  So if you 

 7        go down to the [unintelligible] codes, 

 8        that's the --

 9                 

10                 MR. MILLER:  Yeah.

11                 

12                 MS. JASINSKI:  -- the PFO -- PFO 4.

13                 

14                 MR. HAYES:  Yeah.  I don't think 

15        they'll be able to pull the wetlands 

16        upstream on the Pamunkey of the 360 Bridge.  

17        So that's where you'd start.  Nothing's 

18        tidal above that.  

19                 

20                 MR. MILLER:  Right, right.  And 

21        that's why I just wanted to clarify.  I 

22        wanted to make sure that we were mixing 

23        words here.  I wanted to make sure I had 

24        your question accurate.  I'm still going to 

25        -- because my computer is not pulling this 
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 1        up for some reason.  But I am looking at the 

 2        NWI maps.  And the stream systems that were 

 3        identified earlier that depart from the 

 4        site, if you look on the NWI maps, they all 

 5        have wetlands traveling down the lengths of 

 6        these -- of these stream systems and these 

 7        river systems that quantify themselves as 

 8        being large tracts of wetlands, non-tidal 

 9        wetlands.  And I am also seeing the green 

10        that shows it as a PFO wetland.

11                 

12                 MS. JASINSKI:  So there's some in 

13        green, just not -- I guess -- any other 

14        within the watershed of that size.

15                 

16                 MR. MILLER:  Well, if I could pull 

17        up the HUC, I would -- I would agree or 

18        disagree with you.  I'm not sure because I 

19        can't see the HUC that you're looking at 

20        because, like I said, for some reason I'm 

21        not getting that on my computer.  I'm having 

22        a glitch or something.  

23                 

24                 MS. JASINSKI:  Okay.

25                 
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 1                 MS. WOOD:  Any other questions or 

 2        comments?

 3                 

 4                 MS. COHEN:  Madame Chair, Jillian 

 5        Cohen.  May I ask a question?

 6                 

 7                 MS. WOOD:  Yes.  Please.

 8                 

 9                 MS. COHEN:  All right.  So we've 

10        heard from some of the citizens who 

11        commented and also from the representatives 

12        for Wegmans about whether we should evaluate 

13        the alternatives presented based on what was 

14        available at the time of the application.

15                     I believe that I was hearing 

16        people refer to that as the time of market 

17        entry.  And I was just wondering if there 

18        were additional comments, either from the 

19        DEQ staff or perhaps from our lawyer who 

20        might be able to clarify whether or not that 

21        would be the case.  Whether we should 

22        evaluate the alternatives based on the time 

23        of market entry.

24                 

25                 MR. GRANDIS:  Let me see if I can 


�                                                               490

 1        get -- this is David Grandis with the Office 

 2        of the Attorney General.  I'll activate my 

 3        camera see if that pops up.  Slide that 

 4        over, there we go, sure.  So the question is 

 5        whether or not the market entry theory or -- 

 6        or method is applicable in -- in Virginia.  

 7                     And my view is that -- that 

 8        there's nothing in the Code or the 

 9        regulations that specifically requires that 

10        analysis to be performed. 

11                     I realize it's mentioned in 

12        DEQ's guidance documents, but would agree 

13        that -- that market entry theory was 

14        applied. 

15                     And my -- to my knowledge, 

16        only in the New York case back in the 80's 

17        where all the Court really said was that 

18        EPA's use of that theory -- in that case, 

19        under those facts -- was reasonable. 

20                     That decision was upheld by 

21        the Circuit Court, but there was a 

22        dissenting opinion that pointed out pretty 

23        clearly why that -- that theory is not -- 

24        not -- may not be useful in every 

25        circumstance.  I think that case is also 
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 1        distinguished on the facts.  What the -- the 

 2        parties there were considering was whether 

 3        or not the particular piece of property 

 4        could be purchased when the applicant 

 5        entered the market and then try to figure 

 6        out exactly when the applicant entered the 

 7        market. 

 8                     It's -- what I understand 

 9        about alternative three here is it's not a 

10        matter of whether it can be purchased, but 

11        whether or not that particular property is 

12        -- is -- is still zoned properly.

13                     And I understand from Wegmans' 

14        counsel that it's not zoned properly.  And 

15        that's due to the fact that it was re-zoned 

16        to prohibit this particular type of facility 

17        within the last year or so.

18                     So I -- I think the language 

19        of your regulations actually sheds some 

20        light on this.  And in what -- what that 

21        language says is in order to be practicable, 

22        it has to be available.  My view is that -- 

23        that -- that particular word is written in 

24        the present tense.  So your analysis or 

25        interpretation of your regulations could -- 
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 1        could take that view.  

 2                 

 3                 MS. COHEN:  Thank you.

 4                 

 5                 MR. HAYES:  Yeah, I -- I agree with 

 6        Mr. Grandis's analysis.  A property has to 

 7        be available in order -- order to be a 

 8        reasonable alternative. 

 9                     To -- to say that you have to 

10        go through an extensive re-zoning process 

11        and not even know if you can get that 

12        property at the end of the line means that 

13        that property really is not a reasonable 

14        alternative.  So --

15                 

16                 MR. LOFTON:  I'd like to add --

17                 

18                 MS. WOOD:  Mr. Lofton.

19                 

20                 MR. LOFTON:  Madame Chair, I have 

21        an observation when -- when it's my turn.  

22                 

23                 MS. WOOD:  It's your turn.

24                 

25                 MR. LOFTON:  Yeah.  I -- I disagree 
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 1        with -- with Mr. Hayes.  I think it is a 

 2        practicable alternative.  And the fact that 

 3        the company has not even looked or asked the 

 4        city about the zoning change tells me that 

 5        it is a reversible alternative, a 

 6        practicable alternative. 

 7                     So I have serious concerns 

 8        about whether there are practicable 

 9        alternatives and I have serious concerns 

10        about the -- the delineation of the 

11        wetlands.  And I'm going to have a motion 

12        when -- when it's the correct time.  

13                 

14                 MS. WOOD:  We still have to -- you 

15        know, we still have to have staff 

16        recommendation.  

17                 

18                 MR. HAYES:  Got to get a staff 

19        recommendation.

20                 

21                 MS. WOOD:  Jaime, if you're 

22        available, I think it's -- we're ready for 

23        staff recommendation.  

24                 

25                 MS. ROBB:  Can you hear me?  I'm 
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 1        still here.

 2                 

 3                 MS. WOOD:  Yes.

 4                 

 5                 MS. ROBB:  Okay.  All right.  Well, 

 6        next slide, please.  So staff's 

 7        recommendation is that the Board, based on 

 8        the Board book material, the public comments 

 9        made available to the Board and any 

10        explanation of comments previously received 

11        during the comment period made at the Board 

12        meeting, public comments made at the Board 

13        meeting, staff presentation and Board 

14        discussions and Agency files on the draft 

15        permit find that the permit has been 

16        prepared and conformance with all applicable 

17        statutes, regulations and Agency practices, 

18        the proposed activity is consistent with the 

19        provisions of the Clean Water Act and State 

20        Water Control law and will protect instream 

21        beneficial uses. 

22                     The proposed permit addresses 

23        avoidance and minimization of surface water 

24        impacts to the maximum extent practicable.  

25        The effect of the impact together with other 
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 1        existing or proposed impacts to surface 

 2        waters will not cause or contribute to 

 3        significant impairment of State waters or 

 4        fish and wildlife resources. 

 5                     And the proposed -- excuse me 

 6        -- the proposed permit conditions are 

 7        significant -- excuse me -- sufficient to 

 8        achieve no net loss of wetland acreage and 

 9        function through compensatory mitigation.

10                     And the permit is designed to 

11        prevent unpermitted impacts.  Approve the 

12        permit and conditions as contained in the 

13        Board book and authorize the Director to 

14        issue the permit as approved by the Board.  

15        And that concludes staff recommendation.

16                 

17                 MS. WOOD:   Thank you, Jaime.  

18        We'll -- is there any discussion related to 

19        staff recommendation?

20                 

21                 MR. HAYES:  I think before we have 

22        discussion, we probably should have a motion 

23        on the floor and discuss -- discuss the 

24        motion.  

25                 
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 1                 MS. WOOD:  Okay.

 2                 

 3                 MR. HAYES:  You said you had a 

 4        motion or I can make a motion, either one.  

 5        And we can debate it.  But I think that 

 6        would be the proper way to proceed.

 7                 

 8                 MS. WOOD:  I think Jim --

 9                 

10                 MR. LOFTON:  I'm going to move to 

11        -- is it my turn, Heather?

12                 

13                 MS. WOOD:  Yes, sir.

14                 

15                 MR. LOFTON:  I move for the Board 

16        to defer consideration of this permit.  I -- 

17        I understand -- I just learned today that 

18        there is an entire NEPA process underway.  

19        And it seems to me that we've -- we've 

20        gotten the process backwards. 

21                     It's that a NEPA process needs 

22        to go first.  There is an entire review 

23        process that will be done -- there will be 

24        at least an environmental assessment.  And 

25        from all of the testimony that I have heard 
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 1        today, I think there's serious concerns 

 2        about the wetlands delineation, whether 

 3        there's more wetlands on this property than 

 4        has been -- that has been delineated by the 

 5        Corps of Engineers.  And I also have serious 

 6        concerns about the practicable alternative.  

 7                     The last speaker told us that 

 8        the Archie Cannon site was, in fact, 

 9        available.  And that it should be considered 

10        as a practicable alternative.  I'm looking 

11        at table one in the Board book. 

12                     And it looks to me like the 

13        approximate wetlands acreage there is .5 

14        acres.  Am I correct on that?  Somebody help 

15        me with that.

16                 

17                 MS. JASINSKI:  Yeah, that's what 

18        the -- the table says.  And actually, table 

19        two is the updated version of that, I 

20        believe.

21                 

22                 MS. WOOD:  Yeah, it's table two.

23                 

24                 MR. LOFTON:  That's just a huge 

25        difference in the wetlands loss.  Even if -- 
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 1        even if the -- the delineation is correct, 

 2        it is a huge difference in -- in wetlands 

 3        loss to this -- to this area and to -- 

 4        especially to non-tidal. 

 5                     So that's my -- my motion is 

 6        to defer consideration until such time as 

 7        the NEPA review process is completed and 

 8        until such time as the new wetlands 

 9        delineation is -- is done.  And the other 

10        practicable alternatives are explored.   

11                 

12                 MR. HAYES:  Just a couple 

13        questions.  

14                 

15                 MS. WOOD:  Yeah.  Go ahead.  

16                 

17                 MR. HAYES:  Madame Chair, first 

18        question is if the Corps of Engineers 

19        representative is still on the line, do we 

20        need to act on the 401 certification before 

21        you can proceed?  That's my first question.  

22                     And my second question is, 

23        which new delineation are we talking about?  

24        But the first question if for the Corps.  If 

25        -- if we defer this, can you proceed with 
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 1        your permit process?

 2                 

 3                 MR. WALKER:  So this is Tom Walker 

 4        from the Corps.  And we -- we can not issue 

 5        a final permit without the 401 

 6        certification.  

 7                 

 8                 MR. HAYES:  But can you do the NEPA 

 9        review and all that sort of thing?

10                 

11                 MR. WALKER:  Yes, sir.  And just to 

12        clarify, NEPA applies to all of our permit 

13        actions.  So we're not just starting that 

14        process.  

15                     We have been in that process 

16        all along under our review, so there are 

17        elements of that process and -- and 

18        screening out alternatives are things that 

19        we have been doing.  But yes, we can 

20        continue our review.

21                 

22                 MR. HAYES:  Okay.  So if we -- if 

23        we were to adopt Mr. Lofton's motion, would 

24        that have any affect -- other than the fact 

25        you couldn't issue your permit -- would that 
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 1        have any affect on the rest of your permit 

 2        process?  Could you still proceed with 

 3        everything, short of issuance?

 4                 

 5                 MR. WALKER:  So I'm -- I'm going to 

 6        give a qualified yes, we can.  I can't think 

 7        of an element of our process right now, 

 8        other than the issuance of the final permit 

 9        that -- that would be impacted by not having 

10        the 401 certification in place. 

11                 

12                 MR. HAYES:  Okay.  So Jim, if I 

13        understand it, you're not -- you're not 

14        suggesting that we deny the VWP permit or 

15        reject the staff application.  You're just 

16        saying you want to delay a decision.

17                 

18                 MR. LOFTON:  That's correct.  

19        Because I --

20                 

21                 MR. HAYES:  Until when?

22                 

23                 MS. WOOD:  I think -- Mr. Grandis, 

24        I think we could use your input here.  

25        Because I think that we're bound by certain 
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 1        time limits for Board action.

 2                 

 3                 MR. HAYES:  That was going to be my 

 4        next question.

 5                 

 6                 MS. WOOD:  Deferral may not be 

 7        possible.

 8                 

 9                 MR. GRANDIS:  Yeah.  Madame Chair, 

10        there are -- there are actually a number of 

11        statutory provisions that shed some light on 

12        this issue regarding timing.  One is the VWP 

13        law.  

14                     Another is the section of the 

15        State Water Control law known as the Board 

16        bill.  Third is the Administrative Process 

17        Act. 

18                     What all three of those 

19        sections have in common is they provide that 

20        the Board shall issue a decision within 90 

21        days of the close of the public comment 

22        period.  I understand the public comment 

23        period closed on December 4th, so that clock 

24        is ticking.  Of course, the applicant can 

25        agree to extend that period.  That would 
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 1        really be up to them.  And beyond that, 

 2        there are mechanisms -- at least in the APA 

 3        -- that allow the applicant to compel a -- a 

 4        faster result or decision, whether that is 

 5        to grant or deny.

 6                     It's also one provision in the 

 7        Administrative Process Act that says that if 

 8        the Board does not respond within 30 days of 

 9        the applicant's notice to render a decision 

10        that the decision is actually issued in 

11        their favor.  

12                     So those are the statutory 

13        provisions that -- that pertain to timing.  

14        Like I said, the applicant is -- is always 

15        free to extend the time within which to 

16        render a decision.  

17                 

18                 MR. LOFTON:  Let me ask this 

19        question.  How long -- this will be for the 

20        Corps of Engineers.  How long is the NEPA 

21        process going to take?

22                 

23                 MR. WALKER:  I'm not going to give 

24        a time frame at this point.  We're -- we're 

25        moving towards wrapping that up, but I can't 
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 1        say how long exactly it's going to take.  

 2        The other thing that comes into play and I 

 3        think Mr. Grandis alluded to it at least is 

 4        with the -- I'd have to go back and look at 

 5        the exact date. 

 6                     But with the 401 

 7        certification, we can extend that up to a 

 8        year.  But at the end of that year from the 

 9        reasonable time, the -- if the State doesn't 

10        make a decision it would be deemed waived.  

11                     I don't think we're pushing on 

12        that limit or anywhere near it.  But I would 

13        -- I would have to make sure.  

14                 

15                 MR. HAYES:  They still need the VWP 

16        permit anyway.  So --

17                 

18                 MR. WALKER:  Right.

19                 

20                 MR. HAYES:  -- I think -- and you 

21        know the NEPA process takes a lot longer 

22        than it took the Lord to create the world, 

23        I'll put it that way.  But what if -- if the 

24        Corps -- the Corps has to go through the 

25        NEPA process and they'll take into account 


�                                                               504

 1        all of these issues like the historic 

 2        resources, the Brown Grove community, the 

 3        graves -- all of the things we heard about 

 4        today, which are very concerning.

 5                     But we -- which we -- we 

 6        really don't have any jurisdiction over.  

 7        But if the Corps decides at the end of its 

 8        permitting process that this project can't 

 9        be approved for any of those reasons, then 

10        that'll be a decision for them to make.

11                     The fact that we issue a VWP 

12        permit, whether we decide to do that -- if 

13        that's our decision -- is not going to mean 

14        that this project's going to go forward.  

15                     It's just going to mean that 

16        we've checked off the, you know, the State 

17        end of it.  And there's still a number of 

18        issues that the Corps and Hanover County 

19        have to -- have to deal with before this can 

20        go forward. 

21                     But this project has been in 

22        the works for a long time.  We've had two 

23        public hearings and then the meeting today.  

24        The staff has reviewed it extensively and 

25        has given us their -- their recommendation 
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 1        based on the best evidence that they can 

 2        get.  There may still be some issues out 

 3        there, but you know, the alternative issue 

 4        is another one that the Corps has to look at 

 5        before they can issue their permit.

 6                     So if -- if we act today, 

 7        that's not necessarily going to close the 

 8        book on that.  So I -- I'm going to make a 

 9        motion that we accept the staff 

10        recommendation and -- and approve the 

11        permit.

12                     And that all of the other 

13        issues that we've heard today that are 

14        within the purview of the Corps and the 

15        county are still on the table.

16                     But I really think that DEQ 

17        and the -- and the State Water Control Board 

18        have done everything that they can with 

19        respect to this particular permit and this 

20        project.

21                     And that we just need to move 

22        it on down the road, whichever way it goes.  

23        So that's my motion.   

24                 

25                 MR. LOFTON:  Let's vote on the 


�                                                               506

 1        motion first and see how it goes.

 2                 

 3                 MS. WOOD:  What was that, Jim?

 4                 

 5                 MR. LOFTON:  I said let's move on 

 6        Tim's motion first and see how that vote 

 7        goes.

 8                 

 9                 MR. HAYES:  I move that we accept 

10        the staff recommendation and -- and approve 

11        the VWP permit.  And wait for the Corps and 

12        the rest of that process to work its way 

13        out.  

14                 

15                 MS. WOOD:  I will --

16                 

17                 MS. WALLACE:  Madame Chair -- 

18                 

19                 MS. WOOD:  Yes.

20                 

21                 MS. WALLACE:  Madame Chair, this is 

22        Lou.  I'm going to second that.

23                 

24                 MS. WOOD:  Motion's been made and 

25        seconded.  
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 1                 MS. WALLACE:  One more little 

 2        tidbit of discussion, if I may.  And 

 3        currently, I have a community here in 

 4        southwest Virginia that is in a NEPA 

 5        process.  We've almost been two years in 

 6        this process.

 7                     So I don't think that this is 

 8        going to be anything that's going to be very 

 9        sudden that's going to happen in this 

10        community.  And I -- I think that we've seen 

11        a whole lot, heard a whole lot. 

12                     But I'm going to be with 

13        Mr. Hayes on this.  I think we need to 

14        continue this and let things work -- work 

15        everything out.  I think it's a doable 

16        project that can be worked out.

17                 

18                 MS. WOOD:  And you know, I will -- 

19        I will add to that.  Out of all the projects 

20        that have come before this Board outside of 

21        Hampton Roads, this is one that I'm very 

22        familiar with the alternatives that have 

23        been proposed.  I grew up about 10 miles 

24        from this location and my father still works 

25        in the area and has worked in this -- in the 
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 1        area of economic development and real estate 

 2        in Hanover County for 40 years or more.  

 3        There's a lot of history behind this site.  

 4        It has been marketed for the last 30 or 40 

 5        years for this type of development.

 6                     I believe that it will help 

 7        call some attention to the needs in the 

 8        Brown Grove community.  They got a lot of 

 9        attention back in the 90's to make sure that 

10        the Airpark sites were not -- didn't 

11        encroach any further on the community.

12                     And you know, the other sites 

13        that have been listed including, you know, 

14        the Flippo site, that also has to be 

15        re-zoned. 

16                     So I don't know how that's any 

17        different than -- than Archie Cannon.  So 

18        they're just -- they're not available.  So 

19        there's not that practicality there. 

20                     But I do think, and I 

21        understand that the Army Corps and the Brown 

22        Grove community have -- have been in 

23        meetings and negotiations regarding the 

24        grave sites, the schools, the school site 

25        and other options and they are working 
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 1        through this.  And I agree with Tim that we 

 2        just need to let them do that.  So I will -- 

 3        I will intend to vote -- intend to vote yes 

 4        for this -- this motion.

 5                 

 6                 MR. HAYES:  And I would encourage 

 7        the company to work more with the community 

 8        to try to maybe --

 9                 

10                 MS. WOOD:  Yes.

11                 

12                 MR. HAYES:  -- deal with some of 

13        those issues like getting people on water 

14        and --

15                 

16                 MS. WOOD:  Yes.

17                 

18                 MR. HAYES:  -- you know, things 

19        like that.  

20                 

21                 MS. WOOD:  Yeah, I would -- I agree 

22        with you, Tim.  I would encourage that as 

23        well.  And maybe include in some of their 

24        road improvements, some pedestrian safety 

25        aspects and some walkways.  That -- that is 
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 1        a very narrow road.  Part of it is already 

 2        -- believe it or not, part of it is slated 

 3        as a county bike trail.  It has county bike 

 4        trail access or authorization on it. 

 5                     So there are things there that 

 6        I think can be -- can be done.  And again, I 

 7        think it can bring some necessary attention 

 8        to the Brown Grove community and make it 

 9        more of a defined community and a permanent 

10        community in that area.  

11                 

12                 MR. HAYES:  All right.

13                 

14                 MS. WOOD:  Any other comments?  

15        Cindy we -- 

16                 

17                 MS. JASINSKI:  I have a --

18                 

19                 MS. WOOD:  Paula, I'm sorry.

20                 

21                 MS. JASINSKI:  I just wanted to 

22        offer one comment before the role and the 

23        vote was that I just wanted to reiterate 

24        what's been said is that the wetlands 

25        increased by a lot with the -- with the 
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 1        other jurisdictional delineation, which I 

 2        understand was -- you know, I'm not saying 

 3        Wegmans is -- is at fault there.  They -- 

 4        they got the delineation they did at the 

 5        beginning, but it went up quite a bit.

 6                     The site plan did not change.  

 7        And it does seem that there are other -- at 

 8        least in Pennsylvania, they can configure 

 9        things to preserve wetlands. 

10                     So I don't see how all of 

11        those findings, A through F, are correct -- 

12        including C and D and F and E.  So I would 

13        -- just want to offer that before we --

14                 

15                 MR. LOFTON:  And I'll add my voice 

16        as well.  I don't think that either the -- 

17        the proposed design is -- doesn't have 

18        alternatives on the site. 

19                     I think the Board can make a 

20        factual determination that the L-shaped 

21        configuration is not a -- there are not 

22        other practical -- practicable alternatives 

23        to that design.  And I think the Board can 

24        make a factual determination that there are 

25        other practicable alternatives to this site.  
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 1        So I vote no.  

 2                 

 3                 MR. HAYES:  Well, I think we did 

 4        have some testimony from the company 

 5        representatives that even if they -- even if 

 6        they went away from the L-shape, they'd 

 7        still have about the same wetland impact.  

 8        So I don't -- I don't see that as being an 

 9        issue for me.  But anyway, well, I'll guess 

10        we'll call the roll.

11                 

12                 MS. JASINSKI:  There are -- there 

13        are potentials.  Things like a two-story 

14        parking garage and that kind of thing.  So 

15        --

16                 

17                 MR. HAYES:  Yeah.

18                 

19                 MS. JASINSKI:  -- I think they were 

20        in some of the discussion.

21                 

22                 MR. LOFTON:  I think they did some 

23        of that at the Pottsville site.  It cost 

24        more money, but it saves wetlands.  

25                 
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 1                 MR. HAYES:  Well, I agree if they 

 2        can -- they can get rid of the L-shape and 

 3        -- and preserve a significant amount more 

 4        wetlands then that's what they should look 

 5        at. 

 6                     But the testimony we have is 

 7        that it would not preserve any significant 

 8        more amount of wetlands.  And if they start 

 9        going to two stories, I mean, you've got the 

10        county ordinance the limits the height of 

11        the buildings because you've got the Airpark 

12        right there. 

13                     So I -- I really don't think 

14        -- while some of those things may have been 

15        more desirable on another site, I just don't 

16        see where on this particular site that -- 

17        that those were real options for the 

18        company.

19                     I -- I think all of those 

20        things were addressed.  And I shared some of 

21        the same concerns that -- you and -- you 

22        know, Paula and you and Jim have when we 

23        came into this thing.  I had a very open 

24        mind on it.  But after listening to the 

25        testimony today and reading the staff report 
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 1        and -- and chairing the hearing back in the 

 2        summer, I was very, very torn about this 

 3        project.  But at this point, I think those 

 4        issues were, you know, addressed as well as 

 5        they could be.  So I think at this point, it 

 6        just -- it needs to move on.  I don't know 

 7        what else we can do.

 8                 

 9                 MS. JASINSKI:  Okay.  I agree.

10                 

11                 MS. WOOD:  Any other comments?  

12        Cindy, would you please call the roll?  

13                 

14                 MS. BERNDT:  Yes, Madame Chair.  

15        Mr. Hayes.

16                 

17                 MR. HAYES:  Aye.

18                 

19                 MS. BERNDT:  Ms. Jasinski.

20                 

21                 MS. JASINSKI:  No.

22                 

23                 MS. BERNDT:  Mr. Lofton.

24                 

25                 MR. LOFTON:  Nay.
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 1                 MS. BERNDT:  Ms. Cohen.

 2                 

 3                 MS. COHEN:  No.

 4                 

 5                 MS. BERNDT:  Mr. Seiger.

 6                 

 7                 MR. SEIGER:  Yes.

 8                 

 9                 MS. BERNDT:  Ms. Wallace.

10                 

11                 MS. WALLACE:  Yes.

12                 

13                 MS. BERNDT:  Ms. Wood.

14                 

15                 MS. WOOD:  Yes.

16                 

17                 MS. BERNDT:  One, two, three -- 

18        motion carries four yes's, three no's.  

19                 

20                 MS. WOOD:  Thank you Cindy.  At 

21        this time, this concludes the Board's 

22        business for today and this Board action.  I 

23        want to thank the staff and the Army Corps 

24        and the community and all the speakers that 

25        hung in with us all day today, as well as 
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 1        Mr. Grandis, Mr. Paylor and my fellow Board 

 2        members.  It's been a long day.  But you 

 3        know, I think -- think a lot of this had to 

 4        be vetted out.

 5                     And I appreciate everybody's 

 6        interest, attention and all the time that's 

 7        been put into this.  

 8                 

 9                 MR. HAYES:  All right.  Well, 

10        thanks, everybody.  It's -- it has been a 

11        long day.  And I'm glad we can all work 

12        together like this. 

13                 

14                 MS. WOOD:  Yeah.  I'll gavel out 

15        the meeting.

16                 

17                 MR. HAYES:  All right.

18                 

19                 MS. WOOD:  We're adjourned.

20                 

21           (The virtual State Water Control Board 

22  meeting adjourned at 7:32 p.m.)

23                 

24                 

25                 
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